FINAL PRIVATELETTER RULING

REQUEST LETTER
11-007

December 20, 2011

Utah State Tax Commission
210 North 1950 West
Salt Lake City, Utah 84134

RE: Request for Private Letter Ruling
Dear Tax Commission Representative:

COMPANY and its affiliates, COMPANY1 sell and sawiturbine generators. Because the
turbine generators can be removed, relocated aiadpd, and are specialized equipment that
retain their tangible personal property (TPP) cti@rastics, we view our repair services as
taxable repair services to TPP. We have a custarherelieves the services to their
aeroderivative gas turbine generator (Turbine Gangy;, should be treated as an exempt service
to real property. Therefore, we are requesting@nion as to whether our repair services are
taxable repair services to TPP or exempt repawices to real property.

FACTS:

The repair Turbine Generators involves COMPANY Idfigervice personnel going on-site to the
customer’s Utah facility and either repairing thretwn-site or removing the turbine engine,
preparing the engine for shipment to COMPANY1 repanter outside Utah and installing
customer’s spare engine. Once the original engimegaired it will be returned to the customer’s
Utah site and serve as a spare.

The Turbine Generator is a dual-rotor, "direct dtigas turbine derived from the AIRCRAFT
ENGINE. The Turbine Generator is used primarilggipment to generate electricity for sale,
not as equipment incorporated into and used priyn@riserve the electrical needs of the
underlying real property. The Turbine Generatorsdoat lose its identity as TPP if affixed to
real property.

The Turbine Generator can be removed with no dantaatiee equipment, with minimal or no
damage to the real property and it can be movathdédher site. There is an active secondary
market for used Turbine Generators.



Discussion of Law:

Utah Code Ann. 8§ 59-12-102(68)(a)(i)(B) suggestd PP will remain attached to real property

in the same place over the useful life of the thlegpersonal property; or 59-12-102(68)(a)(ii) if

the tangible personal property is detached fronreaéproperty, the detachment would:
59-12-102(68)(a)(ii)(A) cause substantial damagenéotangible personal property; or
59-12-102(68)(a)(ii)(B) require substantial alteyator repair of the real property to
which the tangible personal property is attached.

Turbine Generators are frequently removed and agdoicor sold before the end of their useful
lives. The removal of the Turbine Generator dogscaase substantial damage to the real
property and does not cause damage to the equiptselft

UCA 859-12-102(68)(b) "Permanently attached to peaperty” includes:

59-12-102(68)(b)(ii) a temporary detachment of thlegpersonal property from real property for
a repair or renovation if the repair or renovat®performed where the tangible personal
property and real property are located.

The repairs involved in our scenario can inclugerdgmoval and shipment of the Turbine
Generator engine out-of-state as opposed to a edenph-site repair.

Utah Publication 42 — August 2010 clarified thafPTisBecomes part of real property if it is an
essential part of the real property, explaining TP which services the real property is viewed
as real property. Gas, water and electrical linstailed solely for the operation of equipment
will not be part of the real property.

Publication 42 also advises that permanently a&@&diPP may be temporarily removed for
repair onsite and still be considered permanenthched and that an item attached to real
property removed for repair off-site, reverts toPTP

Publication 42 also clarifies that permanentlyaitd TPP does not include movable TPP that is
attached for convenience or stability. Advisingttimanufacturing M&E remains TPP even if
affixed to real property and that MRI machinesraa property if attached by more than power

supply

UCA 859-12-103(1)(g)(i) provides that amounts pfaidservices for repairs or renovations of
tangible personal property are subject to taxation.

Utah Admin Rule R865-19S-58(4)(b) provides, thahafacturing machinery and equipment
remains tangible personal property even when pegntgnattached to real property.

Utah Code Ann. 59-12-104(14)(b)(1) provides an ext#n for machinery or equipment leased
or purchased by cogeneration facilities that aaeqd in service on or after May 1, 2006

Utah Private Letter Ruling No. 04-019, Utah Stadéx Tommission, issued March 29, 2005. The
Commission concluded that back-up generators ugadhospital to power the entire facility
were real property. In its discussion, the Commissioted that larger generators used by energy



production facilities, such as power plants, amsadered to remain tangible personal property
after installation, since such generators are pseaarily as equipment to generate a product for
sale, not as equipment incorporated into and usethgly to serve the electrical needs of the
underlying real property

Utah Private Letter Ruling No. 95-051, Utah Staé Tommission, issued August 28, 1995.
The Commission concluded that generator sets, stimgiof a gas turbine, attached hoses,
control and monitoring devices on skids, that aeéded or bolted to a concrete pad inside a
building are specialized equipment that can retaéncharacteristics of tangible personal

property.

Private Letter Ruling No. 05-010, Utah State Tax@uossion, issued January 11, 2006. The
Commission advised that the purchase of a GE terénd generator set did not qualify for the
manufacturing exemption. Although the ruling redweas to determine if the turbine and
generator equipment qualified for the MFG exempttbe take away from the ruling is the
Commission confirmed that the equipment was taegielrsonal property, as opposed to realty.
Although the ruling was issued in 2006, it is g@llevant today, since Utah exempts turbines,
generators and other equipment used by a cogemefatiility as defined in Section 54-2-1. The
exemption also covers equipment repairs. The eqgmprnsed in a cogeneration facility is the
same used in other power generation plants. Istéte viewed large electrical generation
equipment as permanently affixed to real propextspecific exemption for cogeneration
facilities would not be needed. Publication 25,lUstate Tax Commission, December 2009,
lists purchases of machinery and equipment andrrepeeplacement parts with an economic
life of three or more years as exempt when use@ddogeneration facility.

Private Letter Ruling No. 01-032, Utah State Tax@ussion, November 16, 2004. Concluded
that above ground tanks are usually consideredpalproperty unless they are so attached to
the realty in such a way that they become pairt 6ftihas been found that when a tank is field
erected and would require structural dismemberneebé removed from its host real property or
when the real property upon which said tank isaséd would be damaged or disturbed that said
tank is to be considered real property for purpade¢axation.” See Appeal No. 91-0330. From
this settlement of the appeal, the Commission Basw® guidelines that determine when a tank
is real property: 1. Structural dismemberment negflito remove the tank and, 2. Substantial
damage to the underlying real property would oedoen the tank is moved. These principles
generally apply to the test for all real versusspaal property questions. The Commission
determined that the storage tanks addressed mling were moveable without structural
dismemberment and could be relocated to another®ite Commission also determined that
their removal would not cause damage to the regdgaty when removed. Accordingly, they
concluded, the tanks would not be deemed real prope

Our customer relies on Utah Private Letter Rulirgg 89-009 issued August 20, 2009, which
concluded repair and maintenance services to bpdenerators deemed to be tangible personal
property and which were not an integral part of peaperty, are exempt services to real
property, since the back-up generators were pemtigregtached to real property. The ruling
goes on to say that the parts used in performiagénvice would be taxable.



Conclusion:

The fact that the engine can be removed and repaffe- site and that the Turbine Generator
can be moved from one site to another site andireopeerational and that such movement can
be done without material damage to either the Terl@enerator or the real property, we do not
believe the Turbine Generator is functionally ompanently attached to real property and
therefore, repairs and maintenance to the Turberetor are taxable services to TPP.

Although the Turbine Generators at issue are nlized in a cogeneration facility, they are
similar to those that are and both are affixed smailar manner, further supports that the
Turbine Generators are not functionally attacheck&bd property, since the state advises that
manufacturing machinery & equipment remain TPP Emdbine Generators used in a
cogeneration facility qualify for an M&E exemption

Thank you for your time and consideration in thistter. If you have any questions, or need
additional details you can contact me at PHONE NUERB

Sincerely,

NAME
TITLE



RESPONSE LETTER

August 16, 2012

NAME

TITLE

COMPANY

ADDRESS

CITY, STATE ZIP CODE

RE: Private Letter Ruling Request—Utah Sales Taaliment of Repair Services on Turbine
Generators Located in Utah and Used to Generattri€lgy for Sale

Dear NAME:

You have requested a ruling on the Utah salegéatrhent of repair services your
company provides for the Turbine Generators (“Gatoes”) you have described. You think
these repair services are subject to Utah sale®tdyour customer disagrees. You explained by
telephone that this customer declined to partieipathis private letter ruling request.

According to your request letter, you explaineel fillowing. The Generators are
aeroderivative gas turbine generators with eaclergéor being a dual-rotor, "direct drive" gas
turbine derived from the AIRCRAFT ENGINE. You repeat that the Generators do not lose
their identity as tangible personal property ifittaee affixed to real property. They can be
removed with no damage to the equipment, with mahion no damage to the real property and
they can be moved to other sites. There is anasteondary market for used Generators, which
are frequently removed and relocated or sold beferend of their useful lives.

In a subsequent communication, you indicatedtttePRODUCT NAME
Aeroderivative Gas Turbine Generator is one ofGeaerators considered for purposes of this
ruling. Based on the WEBSITE, the PRODUCT NAME gawar is a package that is factory
built with final assembly onsite. The site prepamafor an PRODUCT NAME generator
includes a fuel supply, foundation, and electricahsmission capabilities. The inlet and exhaust
parts of the PRODUCT NAME generator can be optiohiioe sand, salt, and noise requirements
of the site.

According to your request letter, when your compapairs Generators your service
personnel go onsite to a customer’s Utah facilitgl aither repair the unit onsite or remove the
turbine engine, prepare it for shipment to COMPAN¥fair center outside Utah and install a
customer’s spare engine. Once the original engimegaired your company returns the engine to
the customer’s Utah site to serve as a spare. lidegwhe WEBSITE states that the PRODUCT
NAME generator’s design allows the engine to beaesd for overhaul to a depot, and a spare
or exchange engine to be installed to continueymtion within 3-4 days.



Finally, you stated that the Generators are uskedgpity as equipment to generate
electricity for sale, and not as equipment incoaped into and used primarily to serve the
electrical needs of the underlying real propertgc&use you have only provided this one use,
this private letter ruling will only address thateu Other uses of a Generator are not covered in
this private letter ruling.

After reviewing the applicable law and analyzihg facts you provided, we conclude
that installed Generators are tangible personggstg permanently attached to real property.
The labor charges for onsite repairs of Generdhaisare permanently attached at the times of
the repairs are not subject to Utah sales tax. Meweepair parts for onsite repairs and both
labor and parts charges for offsite repairs argestito Utah sales tax. Our analysis for these
conclusions is provided after the Applicable Lawtgs below.

I. Applicable Law

Utah Code Ann. § 59-12-103(1) imposes a sales aadax on:

amounts paid or charged for . . .
(a) retail sales of tangible personal property enadhin the state;

(g) amounts paid or charged for services for mspai renovations of tangible
personal property, unless Section 59-12-104 previdean exemption from
sales and use tax for:

(i) the tangible personal property; and

(if) parts used in the repairs or renovations eftédmgible personal property
described in Subsection (1)(g)(i), whether or not parts are actually
used in the repairs or renovations of that tangielesonal property . . .

() amounts paid or charged for tangible perspnaperty if within this state the
tangible personal property is
(i) stored;
(ii) used; or
(iif) consumed . . .

Utah Code Ann. § 59-12-102(98) defines “repairsemiovations of tangible personal
property” as follows:

(a) Except as provided in Subsection (98)(b), dnegpor renovations of tangible
personal property” means:
(i) arepair or renovation of tangible personaigarty that is not
permanently attached to real property; . . .



Utah Code Ann. § 59-12-102(79) states:

(a) "Permanently attached to real property” mehasfor tangible personal
property attached to real property:

(i) the attachment of the tangible personal priypte the real property:
(A) is essential to the use of the tangible peasproperty; and
(B) suggests that the tangible personal propeityemain attached to

the real property in the same place over the usiggudf the tangible
personal property; or

(ii) if the tangible personal property is detaclfieohn the real property, the
detachment would:

(A) cause substantial damage to the tangible patswoperty; or
(B) require substantial alteration or repair af teal property to which
the tangible personal property is attached.
(b) "Permanently attached to real property” inelud

(i) the attachment of an accessory to the tangiblsonal property if the
accessory is:

(A) essential to the operation of the tangiblesparl property; and
(B) attached only to facilitate the operation e tangible personal
property;

(i) atemporary detachment of tangible persomapprty from real property
for a repair or renovation if the repair or renavatis performed where
the tangible personal property and real propery@rated; or

(iif) property attached to oil, gas, or water pipes, except for the property
listed in Subsection (79)(c)(iii) or (iv).

(c) "Permanently attached to real property" dassmclude:

(i) the attachment of portable or movable tangf@esonal property to real
property if that portable or movable tangible peedgroperty is
attached to real property only for:

(A) convenience;
(B) stability; or
(C) for an obvious temporary purpose;

(i) the detachment of tangible personal propédyn real property except

for the detachment described in Subsection (79i)b)(

Utah Code Ann. § 59-12-102(32) and (94) definevaeji charge and purchase price, as
follows in part:

(32) (a) "Delivery charge" means a charge:
(i) by a seller of:
(A) tangible personal property;
(B) a product transferred electronically; or
(C) services; and



(i) for preparation and delivery of the tangilplersonal property,
product transferred electronically, or servicescdegd in
Subsection (32)(a)(i) to a location designatedheydurchaser.

(b) "Delivery charge" includes a charge for thddaing:

(i) transportation;

(i) shipping;

(i) postage;

(iv) handling;

(v) crating; or

(vi) packing.

(94) (a) "Purchase price" and "sales price" méartatal amount of
consideration:
(i) valued in money; and
(i) for which tangible personal property, a prottransferred
electronically, or services are:
(A) sold;

(c) "Purchase price" and "sales price" do nauite:

(i) the following if separately stated on an i bill of sale, or
similar document provided to the purchaser:

(B) é delivery charge;

Utah Administrative Code R865-193gtates the following:

(3) Unless otherwise provided by statute, if echase consists of items that are
exempt from sales tax and items that are subjesales tax, the entire
purchase is subject to sales tax unless the sallére time of the transaction:
(a) separately states the tax exempt items oimtiwéce; or
(b) is able to identify by reasonable and idealife standards, from the

books and records the seller keeps in the setésgldar course of
business, the items exempt from sales tax.

Utah Code Ann. § 59-12-102(18)(a) provides theofeihg general definition of
“pbundled transaction”:

“Bundled transaction” means the sale of two or ninas of tangible personal
property, products, or services if the tangiblesparl property, products, or
services are:

0] distinct and identifiable; and

(i) sold for one nonitemized price.

! Utah Administrative Code R865-19S-4 is availabitire athttp:/tax.utah.gov/commission/effective/r865-19s-
004.pdf




Utah Code Ann. 8 59-12-102(18)(b) lists specificlagions from the general definition of
bundled transactioh.

Utah Code Ann. § 59-12-103(2)(d)(iii) prescribesviaundled transactions for non-food
items are taxed,with § 59-12-103(2)(d)(iii)-(ivashg in part:

(iif) Subject to Subsection (2)(d)(iv), for a bued transaction other than a

bundled transaction described in Subsection (2)(@)(ii):

(A) if the sales price of the bundled transact®atiributable to tangible
personal property, a product, or a service thatiigect to taxation under
this chapter and tangible personal property, aymar service that is
not subject to taxation under this chapter, theebundled transaction
is subject to taxation under this chapter unless:

() the seller is able to identify by reasonaduhel verifiable standards
the tangible personal property, product, or sertheg is not subject
to taxation under this chapter from the books auwdnds the seller
keeps in the seller's regular course of business; o

(I1) state or federal law provides otherwise; . .

(iv) For purposes of Subsection (2)(d)(iii), bo@kwd records that a seller keeps
in the seller's regular course of business inclidedks and records the seller
keeps in the regular course of business for nomtiaposes.

Utah Code Ann. § 59-12-211 instructs on the locetiof certain transactions, with § 59-
12-211(3) stating:

Subject to Subsection (10), and except as provid&aibsections (7), (8), (9),
(11), and (14), if tangible personal property, aduct transferred electronically,
or a service that is subject to taxation underc¢hapter is not received by a
purchaser at a business location of a seller,abetibn of the transaction is the
location where the purchaser takes receipt ofahgible personal property or
service.

Section 59-12-211(1)(a) defines “receipt” as foldow

() "Receipt" and "receive" mean:
(A) taking possession of tangible personal property
(B) making first use of a service; or
(C) for a product transferred electronically, tlaelier of:
() taking possession of the product transferredtebnically; or
(I making first use of the product transferredatonically.
(i) "Receipt" and "receive" do not include possessy a shipping company on
behalf of a purchaser.

% The full text of the current version of § 59-122(18) is available online at
http://le.utah.gov/~code/TITLE59/htm/59 12 0102®®.h




Utah Admin. Code R865-19S-58 (“Rule 581jitled “Materials and Supplies Sold to
Owners, Contractors and Repairmen of Real Propentyuant to Utah Code Ann. Sections 59-12-
102 and 59-12-103,” states in pertinent part:

(1) Sales of construction materials and otherstefrtangible personal property to
real property contractors and repairmen of regbgnty are generally subject to
tax if the contractor or repairman converts theemals or items to real
property.

(a) “Construction materials” include items of tdolg personal property such
as lumber, bricks, nails and cement that are wsedrtstruct buildings,
structures or improvements on the land and typidadle their separate
identity as personal property once incorporatealtiné real property.

(b) Fixtures or other items of tangible persomaperty such as furnaces,
built-in air conditioning systems, or other iterhattare appurtenant to or
incorporated into real property and that becommtagral part of a real
property improvement are treated as constructiciennass for purposes of
this rule.

(4) This rule does not apply to contracts wheeeréftailer sells and installs personal
property that does not become part of the realgstpp Examples of items that
remain tangible personal property even when atthtthesal property are:

(b) manufacturing equipment and machinery anendisd accessories
appurtenant to the manufacturing equipment and imaich

Utah Tax Commission Publication 48tled “Sales Tax Information for Sales, Instatiat
and Repair of Tangible Personal Property Attachelidal Property,” states in part:

Personal Property Permanently Attached to Real Property

The above rules [applying to construction mategalsverted to real property] do
not apply to sales of items that remain tangiblsqeal property after they are
attached to real property. Sales of tangible palgmoperty attached to real
property are taxable to the last buyer.

Tangible personal property is considered permayatitiched to real property if it
must be attached to function correctly and it vathain attached over its useful life.
This includes an accessory which is essentiald@geration of the tangible
personal property. Often, removing permanentlychttd personal property would
seriously damage it or require a major repair efréral property. Permanently
attached personal property may be temporarily remdor repair or renovation
onsite and still be considered permanently attached

3 Rule 58 is available online http://tax.utah.gov/commission/effective/r865-1%8pdf
4 Publication 42 is available online ftp://tax.utah.gov/forms/pubs/pub-42.pdf

10



Permanently attached personal property does notimenovable tangible personal
property that is attached for convenience, stglmlitan obviously temporary
purpose.

Some items that remain tangible personal propedy &zhen permanently attached

to real property are:

* Manufacturing machinery and equipment (includiegessories and repair
parts), even if the machinery or equipment is httddo real property. A
manufacturer can buy or lease manufacturing equiptag-free upon giving
the seller an exemption certificate. Replacemeuipesent is eligible for an
exemption.

Tangible personal property that is considered peemidy attached to real property
includes:

»  Manufacturing machinery and trade fixtures withesattachment is essential
for the operation of the equipment and where retmmiiie equipment will
cause substantial damage to the equipment orahpraperty.

The following items are not considered tangiblespeal property permanently
attached to real property:

* Manufacturing equipment and trade fixtures #ratattached for convenience,
stability or an obviously temporary purpose.

Repair

Sales tax applies to charges for labor and partspair tangible personal
property. If the item has been permanently attacbedal property, the
separately-listed labor charges are not taxablevgder, charges for the repair
parts are taxable

II. Analysis

A. The Generators Remain Tangible Personal Property after I nstallation; They are not
Converted to Real Property.

Under 8§ 59-12-103(a) and (g), amounts charge@dds and services to repair tangible
personal are generally subject to Utah sales taweder for amounts charged to repal
property are not subject to Utah sales tax because thayoar@mong the taxable enumerated
services listed in § 59-12-103. When tangible peasproperty is converted to real property,
taxpayers may consult Rule 58 for direction. Uridele 58, when a real property contractor or
repairman converts tangible personal propertyiie&b property, the contractor or repairman
does not charge sales tax to his or her customgtedd, he or she pays sales and use tax on his

11



or her purchases of the tangible personal propefyre the property is converted into real
property. Tangible personal property converted et property includes items that lose their
separate identity, such as lumber, bricks, and et also includes items that become integral
parts of the real property, such as furnaces aildibwir conditioning systems. Rule 58
specifically states that the rule does not covenufecturing equipment and machinery; such
property cannot be converted to real property. Gterst with this, Publication 42 states that
manufacturing machinery and equipment remain tdagibrsonal property even when
permanently attached to real property.

In your situation, the Generators used to gena&latericity for sale are not converted to
real property. These generators retain their itleas tangible personal property and are not
integral parts of real property. They are simitathie manufacturing equipment and machinery
mentioned in Rule 58 and Publication 42.

This conclusion is consistent with the Commisssqorior private letter rulings
(“PLR’s"). In PLR 04-019, the Commission explained that ‘¢gfgenerators used by energy
production facilities, such as power plants, amnesadered to remain tangible personal property
after installation” and are not converted to realperty. In PLR 09-009, the Commission found
that generators supporting telecommunications egei remained tangible personal property.
In PLR 95-051, the Commission found that certainegator sets on skids also remained tangible
personal property. Finally, in PLR 05-010, the Cassion treated a generator as tangible
personal property for its analysis of whether a @oplant’s planned purchases of equipment
qualified for the exemption found in 859-12-104(1f4y machinery and equipment purchased by
manufacturing facilities. Similar to each of theg®ations, the Generators you have described
remain tangible personal property and are not avedeo real property after they have been
installed.

Even though the Generators remain tangible pergooperty, the tax treatment of their
repairs would still be affected by whether theytarggible personal property permanently
attached to real property. Tangible personal ptymenverted to real property is not the same as
tangible personal properpermanently attached to real property.

® The concept of tangible personal property beimgp@ently attached to real property has existe@ foeriod of
time. Utah Administrative Code R865-19S-51 E. (1)%&t4tes:

Tangible personal property which is attached tbpeaperty, but remains personal property, is
subject to sales tax on the retail selling pricéhefpersonal property, and the installation charge
are exempt if separately stated. If the retaitersdnot segregate the selling price and instafiatio
charges, the sales tax applies to the entire pales, including installation charges.

Utah Administrative Code R865-19S-78 F. (1994 )estat
Property, fixtures, or equipment attached to tta peoperty, in a permanent or semipermanent

manner, shall be considered as real property vgoilattached; but, if removed from the premises
for the purpose of repairs, shall be consideredrgible personal property.

12



B. An Installed Generator is Tangible Personal Property Permanently Attached to
Real Property unless a Subsequent Detachment is Per manent and the Gener ator
Becomes Personal Property.

Utah Code § 59-12-103(1)(g) imposes Utah salesriaamounts charged to repair tangible
personal property. However, § 59-12-102(98) narrnheslefinition of repair to exclude repairs to
tangible personal propermpgrmanently attached to real property. Utah Code § 59-12-102(79)
defines permanently attached to real property aclddes two provisions under which tangible
personal property can be permanently attached.idhddirst provision, found in § 59-12-
102(79)(a)(i), the attachment of the tangible pem@perty to the real property must be essemtial t
the use of the tangible personal property thiedattachment must suggest that the tangiblepairs
property will remain attached in the same place thesuseful life of the tangible personal
property. Under the second scenario, found in 85902(79)(a)(ii), a detachment of the tangible
personal property from the real property must caubstantial damage to the tangible personal
property orthe detachment must require substantial alteratisapair of the real property to which
the tangible personal property is attached.

We will now analyze whether the Generators are peemtly attached to real property.
Under the first provision, the Generators are paenty attached. According to the WEBSITE, the
Generators must have a foundation to be used. ##etihre generators must be attached to this
foundation. Furthermore, according to the WEBSIHE,generators must have fuel supplies and
electrical transmission capabilities as part oirtkiee preparations. Thus, the Generators are
attached by multiple connections, suggesting tleQGenerators cannot easily be moved from one
site to anothef These attachments suggest that the Generatoremiiin attached in the same
place over their useful lives. The attachmentsraree than just for convenience or stabffifjhe
fact that there is an active secondary marketgedusenerators does not change the type of
attachment required for an installed Generator.

Inasmuch as the Generators qualify under thediwstision, the second provision is
irrelevant. We note, however, that it is not cieaether the Generators might also permanently
attached to real property under that second scenari

After the Generators are installed, they remaimpeently attached to real property even if
they are temporarily detached for an onsite refaie. 8 59-12-102(79)(b)(ii). However, any
detachment other than a temporary detachment @8@+12-102(79)(b)(ii) may cause the
Generator or a part of the Generator to no longgrdymanently attached to real property. See
§ 59-12-102(79)(c)(ii).

® Publication 42 includes a similar instruction é@termining whether manufacturing machinery is @eremt
attached to real property, stating “Manufacturingchinery [is considered permanently attached topreperty]
where the attachment is essential for the operatidhe equipment and where removal of the equigmiélhcause
substantial damage to the equipment or the realgtyn”

 Additionally, the fact that the final assemblytbé Turbine Generators is completed onsite alsgestg that
Turbine Generators cannot easily be relocated.

8 In Example 2 of its Repair section, Publicationi@@udes an example of a repair to tangible pabkproperty
that is attached for just convenience or stability.
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The conclusion that installed Generators are peemthnattached to real property is
consistent with our ruling for PLR 09-009 and digtiishable from PLR’s 04-019, 95-051, and
05-010. In PLR 09-009, the Commission concludetlttiegenerators were permanently
attached to real property after looking at pictwEthe generators and considering the
descriptions of how they were attachidd. PLR’s 04-019, 95-051, and 05-010, the Commissio
did not analyze whether tangible personal propegy permanently attached to real property. In
PLR 04-019, the generator was converted to reglgsty; it was no longer tangible personal
property after installation. In PLR’s 95-051 and@H), the Commission only addressed
purchases of generators and other items, but rotrépair.

C. For Onsite Repairsof Generators, Labor ChargesareNot Subject to Utah Sales Tax
when the Generatorsor Other Items Repaired are Per manently Attached to Real
Property at the Time of the Repair. However, Repair Partsare Subject to Tax.

For Generators that are permanently attacheatreperty, labor charges for repairs are
not subject to Utah sales tax if the repaired itaregpermanently attached to real property at the
times of their repairs. For repairs at the custarates, the labor charges for these repairs would
not be subject to Utah sales taxhe items repaired remain permanently attachedabproperty
or are only temporarily detached while the ons#eair is performed. In particular, if your repair
personnel install a spare engine into a Genengarr, labor charges for this installation would
not be subject to Utah sales tax if the Generatpermanently attached to real property, i.e. the
Generator remains onsite, at the time of the ilagiah of the engine.

Unlike the labor charges, the repair parts argestibo Utah sales tax. In general, § 59-12-
103(1)(a) taxes “retail sales of tangible persqmaperty made within the state” and 8§ 59-12-
103(1)(l) taxes the storage, use, or consumptidanafible personal property within the state. art
are taxable under either § 59-12-103(1)(a) or 859-03(1)(l). We are unaware of any exemption
in § 59-12-104 that would apply to the situatiom yescribed®

If your company’s repair charges include both texable labor charges and taxable
repair parts, the entire repair charges could bedaxable unless at the times of the transactions
your company either separately states the non-kalbor charges on the invoices or your
company is able to identify from its regular boakel records the non-taxable labor charges.

See R865-19S-4(3), § 59-12-102(18), and § 59-12-1qdf2)ou are welcome to contact the
Tax Commission to learn more about how R865-19850-12-102(18) and § 59-12-103(2)(d)
would apply to your situation.

® The Commission withdrew PLR 01-032 on November20®4, seéttp://tax.utah.gov/commission/ruling/01-
032.htm thus, PLR 01-032 is not analyzed for this rulomgTurbine Generators even though it addressed
permanent attachment.

9 0ur conclusions in this section are consistertt Eitample 1 on page 3 of the Repair section ofiPafibn 42. In
that example, a built-in refrigerated meat courgd¢angible personal property permanently attacheéal property,
and, for an on-site repair, the labor charges atéaxable but the repair parts are taxable.
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D. For Off-Site Repairs of Generators, Both Labor Charges and the Repair Partsare
Subject to Utah Sales Tax.

When Generators and their parts are not permanattéiched to real property, their
repair charges are subject to Utah sales tax @86r12-103(1)(a) and (g). Items that are
detached for any reason other than a temporarghieent described in § 59-12-102(79)(b)(ii)
are not permanently attached to real property heil tepairs are subject to Utah sales tax. That
is if a Generator or Generator component is remawvebrepaired off-site, the repair charges for
both parts and labor would be subject to Utah dalebecause the Generator or Generator
component was not permanently attached to realgptypt the time of the repair. Example 1 on
page 3 of the Repair section of Publication 42dwase similarities to your situation even though
the example includes a built-in refrigerated meatec The example explains that when a meat
case is removed and repaired off-site, the repairavbe a repair to tangible personal property
and the entire repair charge for parts and labaravbe taxable. The online location for
Publication 42 has been previously provided intiot¢ 4. For your situation, the off-site repairs
of Generator engines are subject to Utah saletthough the actual repairs of the engines are
completed out of state, under § 59-12-211(3) thatlons of those repair transactions are still in
Utah, at your customers’ sites where they takeipeoé the services. Section 59-12-
211(1)(a)(i)(B) defines receipt as “taking possassif tangible personal property [or] making
first use of a service.” For the Generators, yawstamers take possession of the repaired engines
and make first use of the repair services when taegive the repaired engines back at their
Utah sites to serve as spares.

Although the repair charges for off-site repair&gigines are subject to Utah sales tax,
such repairs might involve other related chargasdhe not subject to Utah sales tax. In § 59-12-
102(94), the Utah Code defines purchase price ¢tud® delivery charges ihey are separately
stated on an invoice, etc. provided to the purah&sg9-12-102(94)(c)(ii)-(ii)(B). Under 8§ 59-
12-102(32), delivery charges are limited to theogimg and handling charges listed in § 59-12-
102(32)(b) for delivery of an itetwo a |location designated by the purchaser. If your company
separately states the delivery charges for dehigetie repaired engines to the customer’s sites,
then such delivery charges are not part of thel@ase prices to repair those engines and they are
not subject to Utah sales tax. However, if your pany charges to deliver the engites
COMPANY1 repair center, those charges do not meet the definition of @ejixcharge and are
not excludable from the purchase prices of theirgepagardless of whether they are separately
stated.

Ill. Conclusion
Based on the above analysis, the Commission haductad the following. The
Generators remain tangible personal property aftallation; they are not converted to real
property. An installed Generator is tangible peasq@moperty permanently attached to real
property as long as the generator is not subselguaetached for more than a temporary
detachment for an onsite repair. For these onsjiairs, the labor charges to repair Generators
permanently attached to real property are nontaxdibit the repair parts are taxable. If your
company'’s repair charges include both non-taxailer charges and taxable repair parts, the
entire repair charges could become taxable untebg dimes of the transactions your company
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either separately states the non-taxable labogelsasn the invoices or your company is able to
identify from its regular books and records the-teable labor charges. For off-site repairs,
both the labor charges and repair parts are sulgjédtah sales tax.

Our conclusions are based on the facts as descfbedld the facts be different, a
different conclusion may be warranted. If you feel have misunderstood the facts as you have
presented them, if you have additional facts thay bre relevant, or if you have any other
guestions, please contact us.

For the Commission,

Marc B. Johnson
Commissioner

MBJ/aln
11-007
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