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v. 
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Appeal No.    17-405 

 

Account No.  #####   

Tax Type:      Sales & Use Tax 

Audit Period: 06/01/13 – 08/31/15 

 

 

Judge:             Phan  

 

 

Presiding: 

Jane Phan, Administrative Law Judge  

        

Appearances: 

For Petitioner: REPRESENTATIVE-1 FOR TAXPAYER, Attorney at Law 

 REPRESENTATIVE-2 FOR TAXPAYER, President, TAXPAYER  

For Respondent:  REPRESENTATIVE FOR RESPONDENT, Assistant Attorney General 

 RESPONDENT-1, Director, Auditing Division 

 RESPONDENT-2, Assistant Director, Auditing Division 

 

 STATEMENT OF THE CASE 

This matter came before the Utah State Tax Commission on September 11, 2017 for a Hearing on 

Motion to Dismiss filed by Respondent (“Division”).  The Division’s Motion was based on Petitioner’s 

(“Taxpayer’s”) failure to file the Petition for Redetermination of an audit deficiency within the statutory 

time period set forth at Utah Code Sec. 59-1-501.     

APPLICABLE LAW 

 Utah Code Ann. §59-1-501 provides that a taxpayer must file a petition for a redetermination of a 

deficiency within thirty days of the issuance of a notice of deficiency, as follows in pertinent part: 

(2) A person may file a request for agency action, petitioning the commission for 

redetermination of a deficiency. 

(3) Subject to Subsections (4) through (6), a person shall file the request for agency 

action described in Subsection (2): 
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(a)  within a 30-day period after the date the commission mails a notice of deficiency 

to the person in accordance with Section 59-1-1405…   

 

Utah law makes it clear when the notice is considered to be mailed and which address is to be 

used for the mailing.  Utah Code Sec. 59-1-1404 provides in relevant part: 

. . .  

(2) . . . 

(b) the document is considered to be mailed: (i) for a document that is mailed using the 

method described in Subsection (2)(a)(i), on the date the document is postmarked;  

.  .  .  

 

(4) Subject to Subsection (5), if the commission is required to mail a notice to a person 

under this part, the commission shall mail the notice to the person at the person’s last-

known address as shown on the records of the commission. 

 

Filing within the thirty-day deadline is governed by Rule R861-1A-20 of the Utah Administrative 

Rules, as follows: 

(1)  Except as provided in Subsection (2), a petition for adjudicative action must be 

received in the commission offices no later than 30 days from the date of the action 

that creates the right to appeal. The petition is deemed to be timely if: 

(a)  in the case of mailed or hand-delivered documents: 

(i)      the petition is received in the commission offices on or before the close of 

business of the last day of the 30-day period; or 

(ii)     the date of the postmark on the envelope or cover indicates that the petition 

was mailed on or before the last day of the 30-day period; or 

(b)  in the case of electronically-filed documents, the petition is received no later than 

midnight of the last day of the 30-day period. 

(c)  A petition for adjudicative action that is mailed but not received in the 

commission offices shall be considered timely filed if the sender complies with 

the provisions of Subsections 68-3-8.5(2)(b) and (c). 

(2)  If a statute provides the period within which an appeal may be filed, a petition for 

adjudicative action is deemed to be timely if: 

(a)  in the case of mailed or hand-delivered documents: 

(i)      the petition is received in the commission offices on or before the close of 

business of the last day of the time frame provided by statute; or 

(ii)     the date of the postmark on the envelope or cover indicates that the request 

was mailed on or before the last day of the time frame provided by statute; 

or 

(b)  in the case of electronically-filed documents, the petition is received no later than 

midnight of the last day of the time frame provided by statute. 

(c)  A petition for adjudicative action that is mailed but not received in the 

commission offices shall be considered timely filed if the sender complies with 

the provisions of Subsections 68-3-8.5(2)(b) and (c). 
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(3)  Any party adversely affected by an order of the commission may seek judicial review 

within the time frame provided by statute. Copies of the appeal shall be served upon 

the commission and upon the Office of the Attorney General. 

Further guidance on the filing deadline is provided in Rule R861-1A-22 of the Utah 

Administrative Rules, as follows in relevant part: 

(1) Time for Petition. Unless otherwise provided by Utah statute, petitions for 

adjudicative actions shall be filed within the time frames specified in R861-1A-20.  If 

the last day of the 30-day period falls on a Saturday, Sunday, or legal holiday, the 

period shall run until the end of the next Tax Commission business day. 

 

STATEMENT OF FACTS 

1. There are ##### related business entities of which REPRESENTATIVE-2 FOR 

TAXPAYER is the President, that were being audited at the same time and the Notices of Deficiency for 

all ##### entities were mailed on the same date.  

2. One of the Division’s auditors working on the audits had sent an email to 

REPRESENTATIVE-2 FOR TAXPAYER on December 22, 2016 in which he stated, “My manager just 

wanted me to let you know that all the audits will be mailed in the next day or two.” 

REPRESENTATIVE-2 FOR TAXPAYER did not deny receiving this email. 

3. The Notice of Deficiency and Audit Change that is the subject of this appeal had been 

mailed on December 23, 2016 to the last known address on the Commission’s records for the Taxpayer 

and was sent by certified mail return receipt requested. The Notice of Deficiency was delivered on 

December 29, 2016, as evidenced by the return receipt signed for by NAME-1 at the Taxpayer’s address.  

The Division had tracking documents from the United States Postal Service to show when the Notice was 

mailed and when it was received at the Taxpayer’s address. 

4. The Notices all stated that if the Taxpayer disagreed with the audits, the Taxpayer had 

until January 22, 2017 to file a Petition for Redetermination. 

5. There were three federal holidays between December 23, 2016 and January 22, 2017.   

6. The Taxpayer provided information that once the mail was received at its business 

address, an employee at that location scanned in the mail and emailed a copy of the mail to a different 

employee, NAME-2, who worked from home.  NAME-2’s job was to sort the mail emailed to her and 

distribute it to the employee or person who would follow up on behalf of the business. NAME-2 received 

the emailed Notices from the first employee on December 30, 2016, while she was on vacation for the 

holidays.  She testified that the businesses received a lot of mail from the Utah State Tax Commission and 
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it was her understanding that generally the business had thirty-days to respond to correspondence from 

the Tax Commission.  Therefore, she felt that she could address these notices after the holidays.  

7. REPRESENTATIVE-2 FOR TAXPAYER testified that after receiving the email from 

the auditor that the audits would be mailed in a day or two, he did contact during the holiday period two 

of his employees to inquire if they had received the audit notices.  He testified he was told at that time that 

they had not seen the audit notices. He also testified that he did not think further about the audits because 

he had contacted his State Senator, NAME-3, about the audits and he thought NAME-3 was going to set 

up a meeting with the Division. 

8. When NAME-2 returned to work after the holidays, she testified that she had two 

computer hard drive crashes, which put her behind on her work.  She testified that she did not forward the 

Notices to REPRESENTATIVE-2 FOR TAXPAYER until February 9, 2017.   

9. The Taxpayer filed the Petition for Redetermination to appeal the audit deficiency on 

March 10, 2017.  

DISCUSSION AND ORDER 

The thirty-day requirement for filing an appeal is set by statute. Utah Code Subsection 59-1-

501(3)(a) specifically provides that the deadline to file an appeal is “within a 30-day period after the date 

the commission mails (emphasis added)” the notice. Utah Code Sec. 59-1-1404 makes it clear when a 

document is considered to be mailed. Subsection 59-1-1404(2)(b)(i) provides that the “document is 

considered to mailed . . . on the date the document is postmarked . . .”  It is clear from the statutory 

provisions that the thirty-day period for filing an appeal begins from the date the notice is postmarked and 

not the date the notice was received.  The Taxpayer did not dispute that the notice had been mailed to the 

last known address for the Taxpayer as is required by Utah Code Subsections 59-1-1405(1) and 59-1-

1404(4).  

The representative for the Taxpayer does not provide any statutory citation, provision in the 

Administrative Rules or case law that supports the position that the Tax Commission has discretion to 

extend the appeal deadline for cause.  The Taxpayer’s representative makes several arguments in its 

request that the Commission should allow this late filed appeal to proceed.  First, the Taxpayer points out 

that because the Statutory Notice was mailed on December 23, the thirty-day period to file an appeal 

encompasses three holidays and was the worst time of year for a taxpayer to be able to respond to the 

notice.  The Taxpayer’s representative points to mail being overloaded due to the holidays and people 

often taking time off from work because of successive holidays.   He argues it all unreasonably shortens 
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the thirty-day period.   

There is no statute, Administrative Rule or policy that prohibits the Division from issuing notices 

at any specific time during the year, or provides additional time to file an appeal because of holidays, 

unless the holiday falls on the thirtieth day, and then the deadline is extended to the next business day.  

See Utah Admin. Rule R861-1A-22.  Notices of Deficiency are mailed in December and throughout the 

year.  As there is no exception for holidays, taxpayers are expected to file an appeal within thirty-days of 

the date the Notice was mailed, like they are at any other time of year.  In this case, although the Division 

did mail the Notice on December 23, 2016, it did take two additional steps that it was not required to take 

by statute or rule to get the Taxpayer’s attention regarding these notices.  First, the Division emailed 

REPRESENTATIVE-2 FOR TAXPAYER personally that audits were being issued in the next day or so. 

Second, the Division sent the Notices by certified mail requiring a signature from the recipient.  

Typically, audit notices are sent by regular mail.  In this case, the Taxpayer did not file its appeal until 46 

days after the thirty-day period had expired and the fact that the thirty-day period encompassed the 

holidays is not basis to allow the late filing.   

The Taxpayer’s representative argued the Notices should have been mailed to the business’ 

registered agent who is on file with the Department of Commerce. That position is contrary to the express 

provisions of the law. Utah Code Subsection 59-1-1404(4) requires that the Division mail the Notice to 

“the person at the person’s last-known address as shown on the records of the commission.” This is the 

address to which the Division mailed the Notice.  

The Taxpayer’s representative also argues that the amount of the penalties assessed with the 

audits were so large that their imposition would cripple the business.  In this appeal, the tax deficiency 

amount was $$$$$ and the penalties, which were 10% failure to timely file, 10% failure to timely pay and 

50% intent to evade penalties, totaled $$$$$.  The representative argued for the Taxpayer that the 

Taxpayer was not aware penalties would be part of the audit.  The total amount of the penalties and the 

type of the penalties are listed, however, on the first page of the schedules in the Notice. There is no basis 

in the law to extend the appeal deadline based on the amount of penalties.1 The Taxpayer also argues that 

the Statutory Notices were not “packaged” in such a way for the recipient to understand that it risked 

losing appeal rights.   The deadline to file an appeal and instructions on how to file an appeal was stated 

in the Notice of Deficiency.   

The Taxpayer’s representative argues that the thirty-days should not begin until the Notice of 

                                                           
1 See Dusty’s Inc. v. Utah State Tax Commission, 842 P.2d 868 (Utah 1992). 
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Deficiency is received by the Taxpayer, and not just when the Notice was received at the correct business 

address for the Taxpayer, but when the Notice is finally shuffled around by employees of the business to 

the owner or president of the business.  In this case, based on the return receipt, the Notice was delivered 

to the business on December 29, 2016.  However, the Taxpayer maintains that employees did not forward 

the Notice to REPRESENTATIVE-2 FOR TAXPAYER until February 9, 2017.  The Taxpayer’s 

representative argues that REPRESENTATIVE-2 FOR TAXPAYER should have thirty-days from his 

receipt to file an appeal and he had filed his appeal on March 10, 2017, twenty-nine days after his 

personal receipt.      

This argument is contrary to the express provisions of the law, which, as noted above, state the 

thirty-day period begins from the date the Notice is mailed.2  It is also contrary to reason, as it would 

provide more time to appeal the more inefficient a business was with sorting its mail. Furthermore, as 

long as a Notice of Deficiency is mailed to the last known address of a taxpayer, the assertion that a 

notice was not received by the taxpayer has never been accepted as a basis to allow a late filed appeal.  

There is nothing in the statute or Administrative Rules and the Taxpayer does not provide case law that 

supports the position that the Tax Commission may accept an appeal on the basis of when the principal of 

the business received the notice, regardless of when the notice was mailed. This appeal should be 

dismissed. 

Although the appeal is dismissed, there may be another remedy available to the Taxpayer.  Utah 

Code §59-1-501(7) allows taxpayers who have not previously filed timely appeals to object to a final 

assessment by paying the tax and then filing a claim for a refund as provided in the statutes.  A taxpayer’s 

claim of refund must still meet the general deadline for all claims of refunds, which is generally two years 

from the date of payment.  See Utah Code Ann. §59-1-1410(8)(a)(ii).   

 

   Jane Phan 

Administrative Law Judge 

 

 

 

                                                           
2 See Silva v. Dept. of Employment Security, 786 P.2d 246 (Utah 1990). 
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ORDER 

Based on the foregoing, the Commission hereby dismisses the Taxpayer’s appeal.  It is so 

ordered.   

DATED this ___________day of  __________________, 2017. 
 

 

 

 

John L. Valentine Michael J. Cragun 

Commission Chair   Commissioner 
 

 

 

Robert P. Pero    Rebecca L. Rockwell  

Commissioner       Commissioner  

 

Notice of Appeal Rights and Payment Requirement: Any balance due as a result of this order must 

be paid within thirty (30) days of the date of this order, or a late payment penalty could be applied. 

If you disagree with this order you have twenty (20) days after the date of this order to file a Request for 

Reconsideration with the Commission in accordance with Utah Code Ann. §63G-4-302. If you do not file 

a Request for Reconsideration with the Commission, this order constitutes final agency action. You have 

thirty (30) days after the date of this order to pursue judicial review of this order in accordance with Utah 

Code Ann. §59-1-601 et seq. and §63G-4-401 et seq.   

  
 


