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For Petitioner: PETITIONER, Licensee
PETITIONER REP. 1, Witness (by telephone)
For Respondent: RESPONDENT REP. 1 Assistant AtijoGeneral
RESPONDENT REP. 2, from MVED

STATEMENT OF THE CASE

This matter came before the Utah State Tax Comanidsr a Formal Hearing on August 29, 2011.
Based upon the evidence and testimony presentbd Aearing, the Tax Commission hereby makes its:

FINDINGS OF FACT

1. PETITIONER (“Petitioner” or “licensee”) has had &l motor vehicle salesperson’s license
since 2008. PETITIONER filed an application toeerhis license on November 18, 2010.
2. On March 29, 2011, the Motor Vehicle Enforcementi§lon (the “Division”) issued a letter

in which it suspended PETITIONER'’s license becaufsa response PETITIONER made on his renewal
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application, specifically his “answer to questioB &n the salesperson application regarding criminal
convictions within the last 10 years.”

3. PETITIONER has appealed the Division’s action tgp&nd his license. PETITIONER has
been allowed to sell motor vehicles during the afgpprocess.

4, The Commission issued its Initial Hearing Orderthis matter on June 21, 2011, and
PETITIONER timely requested a Formal Hearing.

5. Question #2 of the motor vehicle salespersqiiGgiion asks a person to answer “yes” or
“no” to the following question: “During the past ¥8ars, have you been convicted of any misdemeanors
felonies in Utah or in any other state.” In aduiti an applicant is asked to list each convictiantiee
application if he or she answered “yes” to questi@n On the November 18, 2010 renewal application,
PETITIONER answered that he had not been conviftady misdemeanors or felonies in the past 10syear
and he did not list any convictions.

6. The Division obtained information from the Baweof Criminal Identification (“BCI")
indicating that PETITIONER has been convicted ofghmisdemeanors and felonies in STATE 1 within the
past 10 years, specifically:

a) a misdemeanor conviction on February 1, 200drfeing on a suspended or revoked license.

PETITIONER did not serve jail time and was nottsaned to probation for this crime;

b) a felony conviction on July 1, 2004 concerningteolled substances (marijuana). For this
crime, PETITIONER was sentenced to three montlliand twelve months of probation,
which he has completed; and

C) a misdemeanor conviction on November 14, 2007 Vehicle prowling, due to
PETITIONER'’s actions involving a motor vehicle. HEIONER was not sentenced to any

jail time or probation for this crime.
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7. The Division stated that once it became awafeEOFITIONER'’s convictions, “reasonable
cause” existed to suspend his license pursuantgb Oode Ann. 841-3-209(2). The Division assdréd t
Section 41-3-209(2) requires it to deny, revoksusipend a license for reasonable cause. Theaddigsserts
that reasonable cause exists because PETITIONERéd&s convicted of crimes involving controlled
substances and motor vehicles and because he rfalde statement on each application he has swohfitt
a Utah motor vehicle salesperson’s license.

8. PETITIONER made a false statement on his Noved®e2010 transfer application when he
answered that he had not been convicted of angitd@r misdemeanors within the past 10 yearaddiition,
the Division submitted evidence of four prior apptions that PETITIONER had submitted between July
2008 and April 2010 not only to obtain a Utah lisenbut also to renew and transfer the licensealQof
these applications, PETITIONER answered that herloatbeen convicted of any felonies or misdemeanors
within the past 10 years. Accordingly, PETITIONE&s submitted a total of five applications on whieh
made a false statement.

9. PETITIONER'’s July 1, 2004 felony conviction idves controlled substances, and his
November 14, 2007 misdemeanor conviction involvesomvehicles.

10. The Division asks the Commission to sustaiadtion to suspend PETITIONER's license.
However, the Division does not propose any spepiéidod for which PETITIONER’s license should be
suspended.

11. PETITIONER explained that he moved to Utah f®RATE 1 in 2008 to change his life. He
also explained that he did not disclose his crifrtda@kground on any of his applications for a metinicle
salesperson’s license because he thought he weulddoe likely to get a job if he did not disclobést
information. PETITIONER explained that he is thdygerson in his family who works and that his figm

includes a wife and daughter. PETITIONER asks@oenmission to consider that he has not had any

-3-



Appeal No. 11-1293

problems since moving to Utah when it decides wéreth not to suspend his license. PETITIONER dtate
that it would place a hardship on him and his fgifithe Commission were to suspend his licenserfore
than 30 days.

12. PETITIONER is not currently on probation or endourt supervision.

13. PETITIONER REP. 1, who works at the dealersttipvhich PETITIONER is currently
employed, testified on PETITIONER's behalf. PETONER REP. 1 testified that subsequent to the [Riwisi
suspending PETITIONER’s license, he completed a application on which he listed his criminal
convictions. PETITIONER REP. 1 also testified thlaé had forwarded this application to the Division

14. PETITIONER stated that he had understood frEBFIPIONER REP. 1 that his license would
not be suspended if he were to get an official aofplyis criminal history report from STATE 1, whitte
obtained and submitted as evidence. PETITIONER.RERated, however, that she did not recall llin
PETITIONER that his license would not be susperifiieel obtained this report. Instead, PETITIONERRE
1 stated that she spoke to RESPONDENT REP. 2 dithision and found out that PETITIONER could
continue to sell motor vehicles until a hearing Wwakl concerning his suspension.

APPLICABLE LAW

1. Utah Code Ann. 841-3-209 provides statutory gunig concerning the issuance of motor
vehicle salesperson’s licenses, as follows in penti part:

(2) If the administrator finds that an applicanh@ qualified to receive a license, a
license may not be granted.

@ ....
(b) If the administrator finds that there is a wwhle cause to deny, suspend, or
revoke a license issued under this chagiteradministrator shall deny, suspend,
or revoke the license.

(c) Reasonable cause for denial, suspension, ocation of a license includes,
in relation to the applicant or license holder oy af its partners, officers, or
directors:
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(vi) making a false statement on any applicatmmaf license under this
chapter or for special license plates;

(vii) a violation of any state or federal law inving motor vehicles;
(viiiy a violation of any state or federal law irving controlled
substances;

(ix) charges filed with any county attorney, didtrattorney, or U.S.
attorney in any court of competent jurisdiction &oviolation of any state
or federal law involving motor vehicles;

(x) aviolation of any state or federal law ifwing fraud;

(xi) a violation of any state or federal law invinlg a registerable sex
offense under Section 77-27-21.5 ; or

(xii) having had a license issued under this chameoked within five
years from the date of application.

CONCLUSIONS OF LAW

1. Reasonable cause exists to suspend PETITIONESRse. PETITIONER has been
convicted of one crime involving controlled substasmand a second crime involving motor vehiclatheE
conviction is sufficient to constitute “reasonablause” to suspend his license under Section 4198220
Accordingly, the Division properly suspended PETOMNER’s license due to these convictions. Nevestsl
the Commission has generally allowed a personédp kés or her license if he or she is no longgsrobation
or parole. Because PETITIONER is no longer on atiol or parole for any of his crimes, the Comnoissi
would not have suspended his license had he tilythfeported his convictions on all of his license
applications.

2. However, PETITIONER made a false statementlaf tile license applications he submitted
prior to the Division suspending his license. Mugka false statement on a motor vehicle salespsigm@nse
application is also “reasonable cause” to suspelicease under Section 41-3-209(2). Accordinghe t
Division properly suspended PETITIONER's license du his false statements, as well. The Commission

considers it a serious matter when an applicanhistan application with false informationFurthermore,

1 Utah Code Ann §76-8-504(2) provides that it ass B misdemeanor to make any written false
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because PETITIONER did not disclose his convictiamsis various applications, the dealershipstibae
hired him would likely have been unaware of hisnimial history. Although PETITIONER has not had any
problems since moving to Utah, his license shoelduspended for a period of time on account ohhailgng

false statements on his license applications. PEONER’s license should be suspended for 30 days.

Kerry R. Chapman
Administrative Law Judge

DECISION AND ORDER

Based upon the forgoing, the Commission suspend$TRBNER’s motor vehicle salesperson’s
license for 30 days, after which it will be fullginstated. If PETITIONER does not appeal this slenito

court, the suspension will begin 30 days afterdde on which this decision is issued. It is steoced.

DATED this day of , 2011
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

Notice of Appeal Rights. You have twenty (20) days after the date of thider to file a Request for
Reconsideration with the Tax Commission Appeald pPaisuant to Utah Code Sec. 63G-4-302. A Request
for Reconsideration must allege newly discoveradence or a mistake of law or fact. If you do fileta
Request for Reconsideration with the Commissiae,dtder constitutes final agency action. You hiimiey

(30) days after the date of this order to pursdejal review of this order in accordance with U@dde Secs.

statement, which one does not believe to be tru&knowingly create a false impression in a written
application, with the intent to deceive a publicvaat in the performance of his or her official tion.
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59-1-601et seq. and 63G-4-401 et seq.
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