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STATEMENT OF THE CASE

This matter came before the Utah State Tax Conmnider an Initial Hearing pursuant to the
provisions of Utah Code Ann. §59-1-502.5, on Fety7a2012.

PETITIONER 1 and PETITIONER 2 (the “Petitioners” ‘taxpayers”) are appealing Auditing
Division’s (the “Division”) assessment of additiordtah individual income tax for the 2007 tax ye&@n
February 14, 2011, the Division issued a Notic®eficiency and Audit Change (“Statutory Notice, i
which it imposed additional tax and interest (cklted through March 16, 2011), as follows:

Year _Tax Penalties Interest _Total

2007 $S$$$ $$$$$ $58$$ $88$$



Appeal No. 11-1231

The taxpayers filed a Utah part-year residentnefor the 2007 tax year. The Division determined
that the taxpayers were domiciled in Utah for 8#@07 and assessed them as Utah full-year resiftarhe
2007 tax year.

The taxpayers contend that they were Utah partrgsidents for 2007 because they changed their
domicile when they moved from Utah to COUNTRY oiyJy 2007. The taxpayers contend that when they
moved to COUNTRY, they intended to live there feveral years. They stated that even though theyded
to return to the United States someday, they didmaw whether they would return to Utah or to satieer
state. The taxpayers acknowledge that they redutmétah in April 2008, but state that their retuvas
unanticipated and occurred only because of anyitipat their #####-YEAR-OLD son suffered in COUNTRY
in January 2008. For these reasons, the taxpagkittie Commission to find that they abandoned ttaih
domicile in July 2007 and that they properly fiedJtah part-year return for the 2007 tax year.

The Division does not dispute that the taxpayergad to COUNTRY in July 2007 and that they lived
there until April 2008, when they returned to Utdthe Division contends, however, that the taxpaglat not
take sufficient steps to abandon their Utah domigild establish a new domicile in COUNTRY. Assale
the Division contends that the taxpayers remairediciled in Utah for all of 2007. For these reasahe
Division asks the Commission to sustain its assessin its entirety.

However, should the Commission find that the tgepmwere Utah part-year residents for 2007, as the
taxpayers contend, the Division states that a sthalhge would still need to be made to the taxpay#ah
part-year return. On the taxpayer's 2007 TC-488 form on which they allocated their income arfteot
adjustments to Utah, they allocated $$$$$ of moexrgenses to Utah (i.e., 50% of their total $$$6$ o
moving expenses). The Division states that moekmgenses are allocable to Utah only if a part-igeqrayer

is moving into Utah or within Utah. As a resuftetDivision states that the moving expenses atodat Utah



Appeal No. 11-1231

on the TC-40S should be reduced from $$$$$ to $$3$t taxpayers concede that the moving expenses
allocated to Utah should be reduced to $$$$$ uthese circumstances and agree that they wouldlfie for

the additional taxes and interest resulting froia thange.

APPLICABLE LAW

Under Utah Code Ann. §59-10-104(1% tax is imposed on the state taxable incomeof every
resident individuall.]"

For purposes of Utah income taxation, a “residctaividual” is defined in UCA §59-10-103(1)(v), as
follows in pertinent part:

() “Resident individual” means:
(A) an individual who is domiciled in this stdte any period of time during the taxable
year, but only for the duration of the period dgrimhich the individual is domiciled in
this state; or
(B) an individual who is not domiciled in thisast but:
() maintains a permanent place of abode ingdtate; and
(I spends in the aggregate 183 or more dayBefaxable year in this state.

Utah Admin. Rule R865-91-2 (“Rule 2") provides dance concerning the determination of
“domicile,” as follows in pertinent paft:

A. Domicile.
1. Domicile is the place where an individual hgseamanent home and to which he
intends to return after being absent. lItis tleeglat which an individual has voluntarily
fixed his habitation, not for a special or tempgraurpose, but with the intent of making
a permanent home.
2. For purposes of establishing domicile, an imtlial’s intent will not be determined by
the individual's statement, or the occurrence gf@me fact or circumstance, but rather
on the totality of the facts and circumstancesaurding the situation.

1 All citations are to the 2007 version of the Uaode and the Utah Administrative Code, unless
otherwise indicated.
2 Effective January 1, 2012, Utah law concernidgricile” was substantively amended. The

definition of “domicile” in Rule 2 was deleted frothe rule, and new criteria concerning “domicileésv
enacted in UCA §59-10-136. However, the 2007 wversi Utah law concerning “domicile” is applicalbte
this appeal.
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a) Tax Commission rule R884-24P-52, Criteria fetddmining Primary Residence,

provides a non-exhaustive list of factors or objecevidence determinative of

domicile.

b) Domicile applies equally to a permanent homthiwiand without the United

States.
3. A domicile, once established, is not lost uthiélre is a concurrence of the following
three elements:

a) a specific intent to abandon the former domijcil

b) the actual physical presence in a new domiaibe;

c) the intent to remain in the new domicile pereraty.
4, An individual who has not severed all ties with revious place of residence
may nonetheless satisfy the requirement of abanddhe previous domicile if the facts
and circumstances surrounding the situation, inotydhe actions of the individual,
demonstrate that the individual no longer interntis previous domicile to be the
individual's permanent home, and place to whicimtends to return after being absent.

Utah Admin. Rule R884-24P-52 (“Rule 52") sets ffioat non-exhaustive list of factors or objective

evidence that may be determinative of domicilefpews:

E. Factors or objective evidence determinativearhigile include:
1. whether or not the individual voted in the glde claims to be domiciled;
2. the length of any continuous residency in toation claimed as domicile;
3. the nature and quality of the living accommantet that an individual has in the
location claimed as domicile as opposed to anyrdtation;
4. the presence of family members in a given lonat
5. the place of residency of the individual's sp@wr the state of any divorce of the
individual and his spouse;
6. the physical location of the individual’s plaafebusiness or sources of income;
7. the use of local bank facilities or foreign kamstitutions;
8. the location of registration of vehicles, boatsd RVs;
9. membership in clubs, churches, and other sooj@nizations;
10. the addresses used by the individual on sunbg as:
a) telephone listings;
b) mail;
c) state and federal tax returns;
d) listings in official government publications other correspondence;
e) driver's license;
f) voter registration; and
g) taxrolls;
11. location of public schools attended by theviddial; or the individual's dependents;
12. the nature and payment of taxes in othersstate
13. declarations of the individual:
a) communicated to third parties;
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b) contained in deeds;

c) contained in insurance policies;

d) contained in wills;

e) contained in letters;

f) contained in registers;

g) contained in mortgages; and

h) contained in leases.
14. the exercise of civil or political rights irgaven location;
15. any failure to obtain permits and licensesmadly required of a resident;
16. the purchase of a burial plot in a particldaation;
17. the acquisition of a new residence in a diffiétocation.

UCA 859-1-1417 (2012) provides that the burderrobpis upon the petitioner in proceedings before
the Commission, with limited exceptions as follows:

In a proceeding before the commission, the burdearaof is on the petitioner except for
determining the following, in which the burden @bpf is on the commission:
(1) whether the petitioner committed fraud witheimt to evade a tax, fee, or charge;
(2) whether the petitioner is obligated as thedfaree of property of the person that
originally owes a liability or a preceding trangfer but not to show that the person that
originally owes a liability is obligated for theahility; and
(3) whether the petitioner is liable for an incieasa deficiency if the increase is asserted
initially after a notice of deficiency is mailed&ecordance with Section 59-1-1405 and a
petition under Part 5, Petitions for Redetermimatib Deficiencies, is filed, unless the
increase in the deficiency is the result of a cleasrgcorrection of federal taxable income;
(a) required to be reported; and
(b) of which the commission has no notice at theetthe commission mails the
notice of deficiency.

DISCUSSION
At issue is whether the taxpayers were Utah fedlryresident individuals or Utah part-year resident
individuals for the 2007 tax year. Section 59-D3{1L)(v) provides that a person is a Utah resithelitidual
for those periods during which a person is “doreitilin Utah. If the Commission finds that the tayers
were domiciled in Utah for all of 2007, they areabfull-year resident individuals, and all of thieicome is
subject to Utah taxation, regardless of whetheag earned while they was living and working intaeostate

or country. However, if the Commission finds tthed taxpayers were domiciled in Utah only untiy2007,
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as the taxpayers contend, the Utah part-year rétesnfiled for the 2007 year will be accepted gider the
one change involving moving expenses to which élkpdyers have agreed.

There is no dispute that the taxpayers were dtedian Utah prior to July 2007, when they moved to
COUNTRY. There is also no dispute that they wasmidiled in Utah after mid-April 2008, when they
moved back to Utah. Atissue is whether they chdrtgeir domicile to COUNTRY during the interim and
specifically for this appeal, whether they were dwled in Utah orin COUNTRY between July 2007 inel
end of 2007.

PETITIONER 1 was born and raised in COUNTRY. Heved from COUNTRY to STATE by
himself when he was ##### years old to attend $oglool. PETITIONER 2 was born and raised in STATE.
Both taxpayers came to Utah in the late 1980’sttiend UNIVERSITY. After both taxpayers went on
missions, they married and lived in Utah for amtevirupted period between 1990 and July 2007.uly J
2007, the taxpayer moved to COUNTRY with their ###£Hildren, who were then between the ages of 7 and
15.

For several years prior to 2007, PETITIONER 1 wesminority partner in COMPANY
(“COMPANY™"), a Utah-based company. PETITIONER &tetl that he was the “chief technology officer” for
COMPANY and that he was responsible for softwaretigpment. He explained that COMPANY'’s business
consisted of (  WORDS REMOVED ). PETITIONER 1 kiped that because of his contacts in
COUNTRY, COMPANY *“outsourced” its software developnt needs to employees in COUNTRY, who
wrote software to develop and maintain the compmawgbsite. In 2007, it was decided that PETITIONER
would move to COUNTRY to manage the activitiesttf COUNTRY operations.

Although the taxpayers had anticipated living IOUNTRY for several years, PETITIONER 1
explained that their plans were interrupted wheair th####-YEAR-OLD son suffered an injury from (

WORDS REMOVED ) in January 2008. PETITIONER 1 leiped that his son was operated on in
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COUNTRY and later “life-flighted” to a hospital i6ITY, STATE 2 for further treatment. Because of a
medical issue that developed while the taxpayens'vgas in the STATE 2 hospital, it was decided that
best treatment for their son would be at a hospit@lTY 2, STATE 3. The taxpayers transferredrtien to
the STATE 3 hospital in late February 2008.

The taxpayers explained that at as late as Mad0B,2hey still hoped to return to COUNTRY, as
their three older children had remained in schodLOUNTRY and were under the care of relativesaher
However, sometime in March 2008, the taxpayersdaut that their son would need approximately aree y
of therapy to recover from his medical problemswds at this time that the taxpayers decidedttormeo
Utah where their son could obtain the therapy tezlaé instead of returning to COUNTRY where medical
care was not as advanced. PETITIONER 1 return€&IXONTRY to attend to the family’s move back to
Utah, and most of the family returned to Utah id+April 2008. One daughter remained in COUNTRVlunt
the end of the school year and joined her famikba Utah later in 2008.

Prior to moving to COUNTRY, the taxpayers had oadiome in Utah for many years. They sold
their Utah home in July 2007, when they moved tdJBIDRY. The taxpayers did not own any other real
property in Utah during the period they lived in G@TRY. Upon moving to COUNTRY, the taxpayers
rented an apartment on a one-year lease with @mndpt another two years. PETITIONER 1 explaitieat
because the taxpayers had no credit history in CORNupon moving there, they could not purchaseuséo
because of “strict borrowing laws” in COUNTRY. PHIONER 1 also stated that when they decided to
move back to Utah in April 2008, they had to pgyeaalty to cancel the lease on the apartment thdy h
rented. He explained that the penalty was baseotalrental payments for one year minus the paysrtbey
had already made. Upon moving back to Utah inl&008, the taxpayers purchased another home im. Uta

The taxpayers owned two cars in Utah prior to mg¥o COUNTRY. They sold both vehicles prior

to moving to COUNTRY and purchased a vehicle in @ORY upon their arrival. When the taxpayers
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moved to COUNTRY, PETITIONER 1 estimated that ttseyd approximately 1/3 of their household
furnishings, shipped approximately 1/3 to COUNTRMN¢ stored approximately 1/3 in a storage unitahU
PETITIONER 1 explained that they “shipped a camdi of furnishings to COUNTRY. He also explained
that his wife collected antiques and was concetingithey might be damaged if shipped to COUNTRIé.
stated that they decided to store the antiquedah Until his wife decided what to do with them.

Upon moving back to Utah, the taxpayers sold midste furnishings that they had previously shipped
to COUNTRY. PETITIONER 1 stated that they shippdew items back, but did not ship everything beeau
of the cost and because they were now “financiilyned” because of their son’s medical care.

PETITIONER 1 became a United States citizen in120Because he had dual citizenship in the
United States and COUNTRY, PETITIONER 1 was abladve to COUNTRY and work without obtaining a
visa or work permit. The taxpayers declared tlebitdren to be dual citizens of the United Stated a
COUNTRY in order for the children to go to schoolCOUNTRY. Because PETITIONER 2 was not a
COUNTRY citizen, she was the only family member vafitained a COUNTRY resident visa.

During the time the taxpayers lived in COUNTRYeyhdrove using their Utah driver’s licenses.
PETITIONER 1 stated that they could drive in COUNTRr six to eight months with a United States
driver’s license before they were required to ab@DUNTRY driver’s licenses. He stated that theyewe
about to obtain COUNTRY driver’s licenses whentlsen was injured and that given the subsequent&ve
they never obtained licenses in COUNTRY.

Once the taxpayers returned to Utah, PETITIONERatted working again in the Utah office of
COMPANY. PETITIONER 1 stated that COMPANY hiredemgineer that he had trained in COUNTRY to
manage COMPANY’s COUNTRY operations.

Upon moving to COUNTRY, the taxpayers cancellairttah health insurance and purchased health

insurance in COUNTRY. PETITIONER 1 stated thatplagd 100% of the cost of the COUNTRY health
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insurance and that his employee, COMPANY, did meec any portion of the cost of the insurance. The
taxpayers were active members of the RELIGION wheplived in Utah. Upon moving to COUNTRY, they
transferred their memberships and were active mesibeCOUNTRY.

While living in COUNTRY, the taxpayers had litibd their mail forwarded to COUNTRY. They
forwarded their bank statements, tax informatiord ather “financial” mail to a former Utah neighkior
collect and hold. PETITIONER 1 explained that maly was mail service in COUNTRY unreliable, butth
he and his wife were also concerned about kidnggpiAs a result, the taxpayers did not want arijeag
delivered through the COUNTRY postal service trataerned money or that would alert people that the
taxpayers were Americans. PETITIONER 1 also ergldithat he had planned to return to the Utah once
twice a year for meetings at COMPANY and that he g@ing to pick up his mail on these trips.

Prior to moving to COUNTRY, the taxpayers had akbaccount at BANK. PETITIONER 1
explained that they kept this account when theyedow COUNTRY in order for his paychecks from
COMPANY to be directly deposited. PETITIONER labksxplained that they kept the BANK account
because COUNTRY law prohibited them, initially, fimpening a bank account in COUNTRY. He stated
that they could not open an account in COUNTRY luh&y had first established a credit history thete
stated, however, that they were eventually abtgemn an account at BANK 2 in COUNTRY. The taxpayer
also had retirement accounts in the United Sthegshey kept after moving to COUNTRY. The retigsth
accounts were in states other than Utah.

Rule 2(A)(1) provides that “[d]Jomicile is the pwhere an individual has a permanent home and to
which he intends to return after being absenis the place at which an individual has voluntafiked his
habitation, not for a special or temporary purpbse,with the intent of making a permanent hom@rice

domicile is established, Rule 2(A)(3) provides thamicile “is not lost until there is a concurrerafehe
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following three elements: a) a specific intenttb@aadon the former domicile; b) the actual phygicasence in
a new domicile; and c) the intent to remain inrlegv domicile permanently.”

The taxpayers moved to COUNTRY in July 2007. Adaaly, it is clear that the taxpayers meet the
second of the three criteria necessary to chargjedbmicile from Utah to COUNTRY. Specificallyhe
taxpayers established an “actual physical presenaaew domicile” pursuant to Rule 2(A)(3)(b).

The other two criteria that must be present fperson to change domicile involve a person’s intent
For domicile to change, Rule 2(3)(a) and (c) regtiér specific intent to abandon the former domicled
“the intent to remain in the new domicile permahehtin addition, Rule 2(A)(1) provides that “[djaicile is
the place where an individual has a permanent lamddo which héntendsto return after being absent. Itis
the place at which an individual has voluntarikefil his habitation, not for a special or tempopampose, but
with theintent of making a permanent home” (emphasis added).

The taxpayers claim that when they moved to COUN;TiRey intended to remain there for several
years. Although they intended to return to the &bhibtates someday, they stated that they hadishdbho
timeframe to return and that they had no spedifierit to return to Utah once they did return toltmited
States. Utah appellate courts have addressed evheetherson is domiciled in Utah for state income t
purposedand have determined that a person’s actions magdmded greater weight in determining his or

her domicile than a declaration of intént.

3 The issue of domicile for Utah individual incortax purposes has been considered by the Utah
Supreme Court and the Utah Court of Appe8&8seBenjamin v. Utah State Tax Comnm250 P.3d 39 (Utah
2011);Lassche v. State Tax CompB66 P.2d 618 (Utah Ct. App. 1998)ements v. State Tax Comp839
P.2d 1078 (Utah Ct. App. 199%)/Rourke v. State Tax Comm®30 P.2d 230 (Utah 1992), a@uton v.
State Tax Comm;r864 P.2d 904 (Utah Ct. App. 1993).

4 See Benjamin v. Utah State Tax Comn2s0 P.3d 39 (Utah 2011¢lements v. Utah State Tax
Comm’n 893 P.2d 1078 (Ct. App. 1995); afien v. Greyhound Lines, In&83 P.2d 613, 614 (Utah 1978).
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The Division contends that the taxpayer’s actamsinsufficient to show an intent to abandon Utah
and establish a new domicile in COUNTRY. The Duoiss position that the taxpayers did not takeisigffit
steps to change their domicile is not without somegit. The taxpayers were absent from Utah fartlean a
year, and they retained their Utah driver’s licengpon moving to COUNTRY. They also kept theirfuta
bank account, had their mail forwarded to a friantdtah, and stored approximately 1/3 of their hetnedd
furnishings in Utah. In addition, PETITIONER 1 waminority member of COMPANY, a company based in
Utah. Furthermore, the taxpayers did not purclaalseme in COUNTRY, even though they had owned a
home in Utah for many years. The taxpayers dichbandon their Utah ties completely or establishynud
the ties that are indicative of domicile in COUNTRY

Nevertheless, these facts appear to be outwelghether facts and circumstances. It appearstbat
taxpayers were gradually changing some of thedrfiem Utah to COUNTRY and that the unanticipated
injury of their son put a stop to some changesriedfey occurred. For example, the taxpayers equdhat
they were about to obtain COUNTRY driver’s licenad®n their son was injured. In addition, the tyqrs
explained that they rented an apartment in COUNBRY kept their Utah bank account because COUNTRY
credit laws prevented them, initially, from purcimgsa home and establishing bank accounts there.
Nevertheless, the taxpayers were able to estatntistbank account before their unanticipated moek tma
Utah. Furthermore, the taxpayers explained thegtdid not have most of their mail forwarded to QOURY
because of an unreliable postal service and felidofppings.

A preponderance of the facts also indicate th#teatime the taxpayers moved to COUNTRY, they

intended to remain there indefiniténd that they returned to Utah after less thazaagnly because of their

5 A taxpayer does not need to have an intentbairein a place “for all time” in order to be dortec
in that place. IrClements v. State Tax Comm889 P.2d 1078 (Utah Ct. App. 1995), the Utah €ofir
Appeals found that “domicile will be found whereth is a residence coupled with an intent to rerficgiian
indefinite period.”
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son’s injury. The taxpayers sold their Utah home keased an apartment in COUNTRY for a year, watith
option for another two years. The taxpayers duit tUtah vehicles and purchased a vehicle in CORXT
The taxpayers either sold or shipped to COUNTRYagonity of their Utah household furnishings. The
taxpayers’ four children moved with them to COUNTRIYd attended school there. The family had masy ti
to COUNTRY, due to PETITIONER 1 being born andedithere and due to his family members still living
there. The taxpayers obtained health insuranc©dICTRY and were active in their church in COUNTRY.
For these reasons, the taxpayers have demonst@tedly an intent to abandon Utah, but also an
intent to remain in COUNTRY permanently, thus g$gitigy Rule 2(3)(a) and (c). Because all threeigastof
Rule 2(3) have been satisfied, the taxpayers arsidered to have changed their domicile to COUNTRY
July 2007 and to have remained domiciled in COUNTRIYthe remainder of that year. Accordingly, the
taxpayers properly filed a Utah part-year resideturn for the 2007 tax year. Their part-yearnrets correct,
except for one change to which the taxpayers hgreed. The moving expenses that the taxpayersaddid

to Utah on the TC-40S portion of their return sliooé reduced from $$$$$ to $$$$$.

Kerry R. Chapman
Administrative Law Judge
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DECISION AND ORDER

Based upon the foregoing, the Commission finds thattaxpayers changed their domicile to
COUNTRY in July 2007 and that they remained doraitiin COUNTRY for the remainder of that year.
Accordingly, the Commission accepts the Utah paaryesident return that the taxpayers filed feraB07
tax year, with one exception. The moving expeafiesated to Utah on the TC-40S should be reduwed f
$$$$$ to $$$$$. It is so ordered.

This decision does not limit a party's right tooaral Hearing. However, this Decision and Ordéir wi
become the Final Decision and Order of the Comuisghless any party to this case files a writteuest
within thirty (30) days of the date of this decisito proceed to a Formal Hearing. Such a requnesit Ise
mailed to the address listed below and must incthdePetitioner's name, address, and appeal number:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.

DATED this day of , 2012.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’'Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

Notice: If a Formal Hearing is not requested as discuabege, failure to pay the balance resulting frois th
order within thirty (30) days from the date of thigler may result in a late payment penalty.
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