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GUIDING DECISION

BEFORE THE UTAH STATE TAX COMMISSION

PETITIONER, INITIAL HEARING ORDER
Petitioner, Appeal No. 11-1068
vS. Parcel No.  #####
Tax Type:  Property Tax/Locally Assessed
BOARD OF EQUALIZATION OF Tax Year: 2010

DAVIS COUNTY, STATE OF UTAH,

Respondent. Judge: Phan

This Order may contain confidential " commer cial information" within the meaning of Utah
Code Sec. 59-1-404, and is subject to disclosure restrictions as set out in that section and
regulation pursuant to Utah Admin. Rule R861-1A-37. Subsection 6 of that rule, pursuant
to Sec. 59-1-404(4)(b)(iii)(B), prohibits the parties from disclosing commercial information
obtained from the opposing party to nonparties, outside of the hearing process. Pursuant to
Utah Admin. Rule R861-1A-37(7), the Tax Commission may publish this decision, in its
entirety, unless the property taxpayer responds in writing to the Commission, within 30
days of this notice, specifying the commercial information that the taxpayer wants
protected. The taxpayer must mail the response to the address listed near the end of this
decision.

Presiding:
Jane Phan, Administrative Law Judge
Appear ances:
For Petitioner: PETITIONER REP. 1, Representative Belephone Conference

Call
PETITIONER REP. 2, Representative

For Respondent:. RESPONDENT REP. 1, Davis CountyuBefissessor
RESPONDENT REP. 2, Certified General Appraiseni®&ounty

STATEMENT OF THE CASE

Petitioner (“Property Owner”) brings this appeairfr the decision of the Davis County
Board of Equalization (“the County”) pursuant tcabtCode §859-2-1006. This matter was argued
in an Initial Hearing on October 11, 2011, in adzorce with Utah Code 859-1-502.5. The Davis
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County Assessor’s Office had originally valued subject property at $$$$$ as of the January 1,
2010 lien date. The County Board of Equalizatiod reduced the value to $$$$$. The Property
Owner requested that the value be lowered to $$8$$ County had originally requested that the
value remain as set by the County Board of Equédimaalthough during the hearing made a
correction to its appraisal that would lower théuea
APPLICABLE LAW
Utah Code Ann. 859-2-103 provides for the asseskafgmoperty, as follows:

(1) All tangible taxable property located within thatst shall be assessed and
taxed at a uniform and equal rate on the basid¢sofair market value, as
valued on January 1, unless otherwise provideavy |

For property tax purposes, “fair market value”dsfined in Utah Code Ann. 859-2-

102(12), as follows:

“Fair market value” means the amount at which prigperould change hands
between a willing buyer and a willing seller, neittbeing under any compulsion
to buy or sell and both having reasonable knowleafgéne relevant facts. For
purposes of taxation, “fair market value” shall determined using the current
zoning laws applicable to the property in questaxgept in cases where there is
a reasonable probability of a change in the zolamg affecting that property in
the tax year in question and the change would lmwve@ppreciable influence
upon the value.

A person may appeal a decision of a county bo&mhboalization, as provided in Utah

Code Ann. 859-2-10086, in pertinent part below:

(1) Any person dissatisfied with the decision of themty board of equalization
concerning the assessment and equalization of awpegy, or the
determination of any exemption in which the persas an interest, may
appeal that decision to the commission by filimgptice of appeal specifying
the grounds for the appeal with the county auditithin 30 days after the
final action of the county board.

To prevail in a real property tax dispute, the tReter must (1) demonstrate that the
County's original assessment contained error, ahdoiovide the Commission with a sound
evidentiary basis for reducing the original valaatto the amount proposed by Petitiordg.son
v. Bd. of Equalization of Salt Lake County, 943 P.2d 1354 (Utah 1997).

DISCUSSION

The subject property is parcel no. #### andéatked at ADDRESS 1, CITY 1, Utah.
This is a 3.48 acre parcel of land that is improwath a 19,389 square foot retail strip center
space and a 13,440 square foot multi-tenant fleeel@use. The improvements were constructed

in 1988.
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The Property Owner requested that the value beeriedv to $$$$$. It was the
representative for the Property Owner’s positicat tecause this was a mixed use building and
there was a lack of comparables, the value forptioperty should be determined based on an
income approach. The representative explained rdnats have been declining and vacancy
increasing over the last three to four years anddcthat it was likely that this would continue
due to market conditions. He also indicated thatmay has been about 32% for this property.

The Property Owner calculated an income approaeh his actual net operating income
for this property, which was $$$$$. He providedopy of a Profit and Loss statement for the
subject property for calendar year 2009. This staté showed $$$$$ in total income and $$$$$
in total expenses. Some of the expenses listed $&$$$ in management and fees and another
$$$$$ in Asset Management Fees. Additional experigeluded $$$$$ in repairs and
maintenance. The Property Owner also deducted gyof@e as an expense, noting that it was the
highest single expense at $$$$3.

Although the Property Owner had subtracted allduiial expenses, which, the County
argued were higher than market, he then subtrazteglserve of $$$$$. This resulted in an
‘adjusted NOI' of $3$$$$. He capitalized this by &%%% capitalization rate, which resulted in
a value of $$$$$ or rounded to the $$$$3$ that heested in this matter. He argued a %%%%%
capitalization rate was appropriate for this propebut did not provide a published study or
capitalization rate comparables, other than arlétben a real estate broker. The Property Owner
also had submitted an Income and Expense Analygifgch he indicated was based on the
valuation format that had been used by the “Dawar@®y Independent Appraiser,” ostensibly to
set or explain the original $$$$$ assessment. TExpayer then substituted his own income and
vacancy rates, but used what he assumed werertteeesgense rates. However, the Taxpayer’s
analysis is flawed. On the original valuation #ppraiser had applied actual figures from which
he derived expense ratios based on effective gmossne. The Taxpayer in contrast applied the
County’s calculated expense rates against potegiels income. This error is compounded by
the way the Taxpayer calculated his income. Themi@l gross income before vacancy is
virtually identical to the reported actual incomdich is measured after vacancy. The Taxpayer
then applied a vacancy rate, thus double countimgvéicancy losses. For these and other
reasons, the Commission gives no weight to thityaisa

The Property Owner also pointed out that the Gotmad previously submitted several
different values for this property for the subjgegr. It was also his contention that the County

should be limited to determining its value basedtmStandard for Mass Appraisal of Property



Appeal No. 11-1068

from the International Association of Assessingicgffs. He argued this limited the County to
using only the actual income and expenses and adktahincome and expenses.

The County submitted an appraisal that had beepaped by RESPONDENT REP. 2,
Certified General Appraiser. RESPONDENT REP. 2ctagted that as of the January 1, 2010
lien date the value for the subject property wa$$$$ He did not prepare a cost or sales
comparison approach, relying solely on the incorper@ach. In his income approach he
considered market information in determining a wagarate, management fees, and reserves.
RESPONDENT REP. 2 developed separate values for cthramercial space and the
warehouse/industrial space, which he then addesthiegfor his total value.

For the retail strip center he estimated an aeeragt of $$$$$ per square foot. The
potential gross income was $$$$$. He subtractétl dacancy which resulted in effective gross
income of $$$$3$. This vacancy rate was based @teafor neighborhood shopping centers. He
allowed 5% for management, 3% for reserves and $&h$operating expenses. The operating
expenses were reported to be taken from the aetp@nses. He stated in the appraisal that the
expenses were significantly higher than marketmotdd that the lease terms for occupied units
in the subject had tenants paying most expensesi Hiis he concluded that the net operating
income for the retail strip center was $$$$$. t#pitalization rate was %%%%% to which he
added %%%%% for the tax rate. He did provide soapétalization rate comparables to support
this rate. It was his conclusion that the valuéhefretail strip portion was $$$$3$.

For the industrial/warehouse portion of the propeRESPONDENT REP. 2 determined
that the potential gross income was $$$$$. Heracietd 10% for vacancy and 10% for
management expenses, real estate commissionseaed/es, which in total were lower than
actual expenses. Unlike he did for the retail portiRESPONDENT REP. 2 did not allocate or
deduct any of the actual operating expenses. Elioperating income was $$$$$. He used a
10.35% overall rate based on a %%%%% capitalizati® and a 1.35% tax rate. This resulted
in an estimated value of $$$$$. However, during llearing he acknowledged that both the
vacancy and expenses should be increased to 154ag Bl 15% vacancy and a 15% expense, he
estimated a value of $$$$$. In the appraisal, RBEEPENT REP. 2 added his value conclusions
for the two types of property for his total valué $$$$$. However, with his change on the
industrial/warehouse portion, the total value wdoddowered to $$$$$.

The representative for the Property Owner inditateat the subject property was an
anchorless strip center not a neighborhood ceatehad been represented by the County. He

pointed to information published by Commerce/Cushr@aWakefield for the fourth quarter of
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2009, which indicated vacancy rates for anchodégs centers were much higher at 23.41% than
the rate reported for neighborhood centers, whiels W3.82%. The information presented

supported the Property Owner’s contention that was in fact an anchorless strip center. The
actual vacancy for this property has, for severédry, been even higher than the 23.41%
indicated in the study. Based on this informatio@ County’s vacancy rate for the retail portion

is low. Using a stabilized vacancy rate rounded4 for the retail portion, and all other factors,

in the County’s appraisal held constant, resulta imlue rounded to $$$$$ for the retail portion.

With the adjustments to the industrial/warehoustigothat the County had made at the hearing,
this results in a total value for the property,nded, of $$$$3.

The Property Owner had argued that it was inapatepfor the County to consider, in
an appraisal, market rents and expenses insteadteél net income. He also argued that the
County was limited to using mass appraisal techesquvhich he represented were based on
actual income and expenses. However, there is sis baUtah law for this limitation. Property
tax is based on the fair market value of the priypes of January 1 of the tax year at issue under
Utah Code 859-2-103. Utah Code §59-2-102 defifads rharket value” as the amount for which
property would exchange hands between a willingebaynd seller. An appraisal is an acceptable
basis by which fair market value is determinedis lappropriate for the County to submit a fair
market value appraisal and to consider market fadtothe appraisal.

In its appraisal, the County used typical apptaisethods in determining a market rent
for the property, including what was described asttial income,” that roughly correlated with
the Taxpayer’s rent roll. Although some of thetsewere consistent with the rent roll, others
were not. The County did not provide specific neartfata to support differences. The County
applied estimated vacancy rates to the annual astthnrent. The County also used “[a]ctual”
operating expenses, for the retail portion, but mid explain how they were derived from the
actual total operating expenses. Although the Goargued that the income and expenses were
derived from the market, no evidence, other thaniop, was provided to support this.

No operating expenses were deducted for the irdifatarehouse portion. The County
estimated a management fee rate in place of thmlactanagement fees, without explaining or
identifying the actual management expenses. litiaddthere were also factual errors in the
County's appraisal, some of which the County ackedged during the hearing, regarding the
industrial/warehouse portion of the property. Imi&idn, the Property Owner pointed out errors
regarding the vacancy rate for the retail portiwhjch the County acknowledged. With these
errors corrected, the indicated value for the priypeas $$$$3.
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In comparing the two value estimates, the pringifferences can be attributed to three
main items. First, the actual reported income $%®3$, higher than the effective gross income
of $$$$$ estimated by the County. Second, the dgeqs actual expenses at $$$$$ were
considerably higher than the County’s adjustedrest of $$$$$. Finally, the Taxpayer applied
a %%%%% capitalization rate, compared with the @gsraverage rate, before applying a tax
rate, of approximately 9.25%.

Generally, the Commission has concerns with mixotual income and expenses with
estimated market rates, especially when only basedppraisal opinion. Income, vacancy, and
expenses for any given property are interrelatéiking actual data and estimated rates has the
potential to distort a value estimate. Of paréicutoncern, in this case is that the County
allocated $$$3$$ in actual repair expenses for etel rportion but did not apply any of the actual
expenses to the industrial/warehouse portion. \M$$$ in total repair expenses reported by the
Property Owner, $3$$$$ in expenses was not consldgrehe County. This fact alone suggests
that the County may have overestimated the valugsbyuch as $$$$3$. (It is possible that some
of the difference was accounted for when the Coumtyeased the industrial/warehouse total
expense ratio from 10% to 15%.) Because of thesklgms, it is more appropriate to use either
well supported market data or actual income rathan mixing portions of both without any
explanation.

The Property Owner’s calculation, however, alsedseto be adjusted. In his income
analysis he subtracts all actual expenses, butiamally subtracts a reserve. This results in a
lower NOI than appears appropriate as it may dooblmt some expenses. Without a detailed
analysis of the expenses, it cannot be determitreddher they included costs for items that would
be typically accounted for as replacements in sketdrased expense calculation. If the $$$$$
reserve is excluded, the NOI in the Property Owmemalysis would be $$$$$. Using the
Property Owner’s capitalization rate of %%%%%, hessin a value of $$$$$, which is within
10% of the adjusted value estimate derived fronTthenty’'s appraisal and the corrections noted
above.

Considering all of the evidence submitted by tlatips, the Commission finds that,
giving most weight to the Property Owner’s capitati actual income, excluding the estimate for
reserves, the most probable value is around $$$$dithout knowing whether the actual repair
expenses included items typically considered akacement reserves, it cannot be established

whether the value may have been lower. On the tidwed, any such adjustment would likely be
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offset, at least in part, by applying the Countg&pitalization rate, which was better supported
than the rate used by the Taxpayer.

Jane Phan
Administrative Law Judge
DECISION AND ORDER
Based on the foregoing, the Commission finds theevaf the subject property was
$$3$3$ as of the January 1, 2010 lien date. ThasBDzeunty Auditor is hereby ordered to adjust
its records accordingly. It is so ordered.

This Decision does not limit a party's right to @Ral Hearing. Any party to this case
may file a written request within thirty (30) dagé the date of this decision to proceed to a
Formal Hearing. Such a request shall be mailg¢tig¢@ddress listed below and must include the
Petitioner's name, address, and appeal number:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg &urther appeal rights in this matter.

DATED this day of 0122
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner



