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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamisiir an Initial Hearing pursuant to the
provisions of Utah Code Ann. 859-1-502.5, on JaynBak012.

PETITIONER 1 and PETITIONER 2 (“Petitioners” or X{aayers”) have appealed Auditing
Division’s (the “Division”) assessment of additidiradividual income taxes for the 2008 and 2009&rs.
On November 9, 2010, the Division issued Statudutices of Audit Change (“Statutory Notices”) teth
taxpayers, in which it imposed additional tax ameéiiest (calculated as of December 9, 2010) fa2@i88 and
2009 tax years, as follows:

Year _Tax Penalties Interest Total
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2008 $S$$$ $S$$$ $SE$$ $$58$
2009 $555$ $855$ $58$$ $88$$
$58$$

The 2008 assessment arose because the Divisienmile¢d that the taxpayers were not entitled to a
$$$$$ “equitable adjustment” deduction and a $$%$&dit for increasing research activities” thaeyh
claimed on their 2008 Utah return. The 2009 assestarose because the Division determined that the
taxpayers were not entitled to a $$$$$ “creditrioreasing research activities” that they claimedheir 2009
Utah returr.

All of the adjustments to the taxpayers’ 2008 2669 returns involve the taxpayers’ desire to take
$$$3$$ credit for increasing research activitiesg&arch credit”) against their Utah tax liabilifyhe taxpayers
claimed $$$$$ of the $$$$$ research credit on #@08 return and the remaining $$$$$ of the $$$88ic
on their 2009 return.

At the hearing, PETITIONER 1 admitted that the $$$“equitable adjustment” deduction the
taxpayers also claimed for the 2008 tax year appeabe a mistake made by his income tax software.
PETITIONER 1 admitted that the taxpayers wouldbeoéntitled to both an equitable adjustment deolct
$$$$$ and a research credit of $$$$$. Accordirighpurposes of the Initial Hearing, the taxpayenscede
that that portion of the 2008 assessment disaligwhie $$$$$ equitable adjustment deduction of $38$$$
correct.

Remaining at issue is whether the taxpayers gqualifthe $$$$$ research credit. PETITIONER 1
proffers that he had $$$$$ in qualified researgheases for the 2008 tax year and that he waseshtila

credit equal to 5% of $$3$$ (or $$$$$), pursuardteh Code Ann. §59-10-1012(1)(a).

1 The Statutory Notice for the 2009 tax year sttt the Division was disallowing a “targeted
business tax credit” in the amount of $$$$$. Atliearing, the Division stated it was actually i@tit for
increasing research activities,” not a “targetesdifess tax credit,” that was being disallowed @02
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PETITIONER 1 is a ( PROFESSIONAL ) who is retifeom the UNITED STATES BUREAU.
PETITIONER 1 believes that the state should gramtthe credit because of substantial ( X ) héquered
in YEAR while he was under contract to produce ORDS REMOVED ) for the UTAH DEPARTMENT
(“UTAH DEPARTMENT”). PETITIONER 1 has paid $$$$$der the contract to produce the ( X ) that he
delivered to UTAH DEPARTMENT. However, PETITIONERstated that much more time was required to
produce the ( X ) than was originally estimated that the ( X ) he delivered to UTAH DEPARTMENT
had a value in excess of $$$$$. Because pareafithk was performed before his retirement, heleeti that
the “post-retirement” work he performed and for @thhe was not compensated is worth in excess &&$$$
and should be considered a “donation” to the stRETITIONER 1 believes that he should be allowed t
claim a $$$$3 research credit, given the signiticeamation he has made to the state and givenuthiEgood
resulting from his work to improve the ( WORDS RBEMED ) in the state.

PETITIONER 1 explained that he came to the Tax @@sion to discuss whether he qualified for the
research credit prior to claiming the credit on 2008 return. PETITIONER 1 spoke to an employee in
Taxpayer Services Division and states that the @aplwho reviewed his proposal for a $$$$$ reseaertit
told him that he should file for the credit. Thadgo discussed PETITIONER 1's need to claim pathef
credit for the 2008 year and part for the 2009 pemause the taxpayers had insufficient 2008 &dnililly to
claim the full $$$$$ credit in 2008.

PETITIONER 1 stated that after the Division issitessessments, the Division provided him with
federal and state law that shows that he doesualifyjfor a research credit because he did noepg@any
money for the work and/or research for which heass claiming the credit. (Internal Revenue Codé 84

(“IRC 841"y and UCA 859-10-1012). He stated thaslubsequently contacted the Internal Revenuec®ervi
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(“IRS™), who confirmed the Division’s determinatidhat he does not qualify for a research credtgeeifor
federal or state purposés.

Although PETITIONER 1 stated that he now belietes he does not qualify for the $$$$$ research
credit for either federal or state purposes, he #sk Commission to determine whether another stattt
exists that would allow him to claim a $$$3$$ crédlibrder that he is compensated for his donatidine state
and to public health. At the very least, PETITICRIE asks the Commission to waive the interestthat
been assessed because he took the tax crediftamlgeeking advice from the Commission and bediakiy
a Tax Commission employee that he should clainttadit.

The Division asks the Commission to sustain itemination to disallow the $$$$$ equitable
adjustment deduction that the taxpayers claim@D08 and the $$$$$ tax credit that the taxpayeimed
over the 2008 and 2009 tax years. The Divisiatestthat the Utah research credit is based ondede
definitions found in the IRC and that these deiffami$ limit the research credit to research expepa#&sor
incurred by the taxpayer and does not permit teditto be determined on the value of uncompensadeki
performed by a taxpayer. The Division also st#tasit is not aware of any other credit in Utalowlthat
would apply to PETITIONER 1's circumstances. Ladthe Division states that it has no opinion orethier
the Commission should grant or deny the taxpayergiest for a waiver of the interest that it hagased.

APPLICABLE LAW

Utah Code Ann. §59-10-103 (2008lefines “adjusted gross income” and “taxable inebor ‘state

taxable income,” as follows:

(1) As used in this chapter:
(a) "Adjusted gross income":

2 The Utah research credit is dependent on thestRiOtes used to determine whether a taxpayer also
qualifies for a federal research tax credit. PEDNER 1 stated that he did not claim a federalaesecredit
at the time he claimed the state research credétuse he was unaware that a similar federal ceedited.

3 The 2008 version of Utah law is cited in theisien, unless otherwise indicated.
-4-
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() for a resident or nonresident individual, is defined in Section 62, Internal
Revenue Code; or

(i) for a resident or nonresident estate or trissias calculated in Section 67(e),
Internal Revenue Code.

(w) "Taxable income" or "state taxable income™:
(i) subject to Section 59-10-1404.5, for a residedtvidual, means the resident
individual's adjusted gross income after making the
(A) additions and subtractions required by Secfi®fl0-114; and
(B) adjustments required by Section 59-10-115;

UCA 859-10-115 provides for an adjustment to adjdigiross income, as follow:

(1) The commission shall allow an adjustment tasidjd gross income of a resident or
nonresident individual if the resident or nonrestdadividual would otherwise:

(a) receive a double tax benefit under this part; o

(b) suffer a double tax detriment under this part.
(2) In accordance with Title 63G, Chapter 3, UtatinAnistrative Rulemaking Act, the
commission may make rules to allow for the adjustinh@adjusted gross income required by
Subsection (1).

UCA 859-10-1012 provides for a tax credit for msh activities conducted in Utah, as follows in
pertinent part:

(1) (a) A claimant, estate, or trust meeting thguneements of this section may claim the
following nonrefundable tax credits:
(i) a research tax credit of 5% of the claimamt&gate's, or trust's qualified research
expenses for the current taxable year that extesellase amount provided for under
Subsection (3);
(i) a tax credit for a payment to a qualified angation for basic research as
provided in Section 41(e), Internal Revenue Coded6ffor the current taxable year
that exceed the base amount provided for undere8tibe (3); and
(iii) a tax credit equal to:
(A) for the taxable year beginning on or after Jagu, 2008, but beginning on
or before December 31, 2008, 5% of the claimagsgigte's, or trust's qualified
research expenses for the current taxable year;
(B) for the taxable year beginning on or after Jagm, 2009, but beginning on
or before December 31, 2009, 6.3% of the claimaggtate's, or trust's qualified
research expenses for the current taxable year; or
(C) for taxable years beginning on or after Janugn2010, 9.2% of the
claimant's, estate's, or trust's qualified researgienses for the current taxable
year.

(2 I.E>I<(.:('apt as specifically provided for in this thee:
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(a) the tax credits authorized under Subsectiorslif)l be calculated as provided in
Section 41, Internal Revenue Code; and
(b) the definitions provided in Section 41, IntdrRavenue Code, apply in calculating
the tax credits authorized under Subsection (1).

(3) For purposes of this section:

(b) "basic research" is as defined in Section 4Ijelnternal Revenue Code, except that
the term includes only basic research conduct¢hisrstate;
(c) "qualified research" is as defined in Secti@(d, Internal Revenue Code, except that
the term includes only qualified research conduatddis state;
(d) "qualified research expenses" is as definedcatmllated in Section 41(b), Internal
Revenue Code, except that the term includes only:

() in-house research expenses incurred in this;stad

(i) contract research expenses incurred in tlesand

(4) (a) If the amount of a tax credit claimed bgl@mant, estate, or trust under Subsection
(1)(@)(i) or (ii) exceeds the claimant's, estata'srust's tax liability under this chapter for a
taxable year, the amount of the tax credit excegtlia tax liability:
(i) may be carried forward for a period that doesaxceed the next 14 taxable years;
and
(ii) may not be carried back to a taxable year @détg the current taxable year.
(b) A claimant, estate, or trust may not carry fargvthe tax credit allowed by Subsection

(D) (@)(iii).

Internal Revenue Code (“IRC”) 841 provides a fetiavacredit for increasing research activities and
includes many of the definitions incorporated iBtction 59-10-1012, as follows in pertinent part:

(a) General rule. For purposes of section 38rgkearch credit determined under this section
for the taxable year shall be an amount equaldcstim of-
(1) 20 percent of the excess (if any) of-
(A) the qualified research expenses for the taxpbde, over
(B) the base amount,
(2) 20 percent of the basic research paymentsndigied under subsection (e)(1)(A) . . .

(b) Qualified research expenses
For purposes of this section—
(1) Qualified research expenses
The term “qualified research expenses” means thredfuhe following amounts which
are paid or incurred by the taxpayer during thaltéex year in carrying on any trade or
business of the taxpayer—
(A) in-house research expenses, and
(B) contract research expenses.
(2) In-house research expenses
(A) In general
The term “in-house research expenses” means—
-6-
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(i) any wages paid or incurred to an employee talifjed services performed
by such employee,

(ii) any amount paid or incurred for supplies usedhe conduct of qualified
research, and
(iii) under regulations prescribed by the Secretany amount paid or incurred

to another person for the right to use computerthénconduct of qualified
research.

(3) Contract research expenses
(A) In general
The term “contract research expenses” means 6®mpeof any amount paid or

incurred by the taxpayer to any person (other traeamployee of the taxpayer) for
gualified research.

(B) Prepaid amounts
If any contract research expenses paid or incudwihg any taxable year are
attributable to qualified research to be condueféat the close of such taxable year,

such amount shall be treated as paid or incurredglthe period during which the
qualified research is conducted.

(e) Credit allowable with respect to certain payteen qualified organizations for basic
research

For purposes of this section—
(1) In general
In the case of any taxpayer who makes basic rds@angments for any taxable year—

(A) the amount of basic research payments takeractount under subsection (a)(2)
shall be equal to the excess of—
(i) such basic research payments, over
(ii) the qualified organization base period amoanig
(B) that portion of such basic research paymentstwioes not exceed the qualified
organization base period amount shall be treatet@tsact research expenses for
purposes of subsection (a)(1).
(2) Basic research payments defined
For purposes of this subsection—
(A) In general
The term “basic research payment” means, with speany taxable year, any
amount paid in cash during such taxable year bgrpotation to any qualified
organization for basic research but only if—
(i) such payment is pursuant to a written agreerbetween such corporation
and such qualified organization, and
(i) such basic research is to be performed by suetified organization.
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UCA 859-1-401(13) (2011) provides that “[u]pon nraka record of its actions, and upon reasonable
cause shown, the commission may waive, reducengpmmise any of the penalties or interest imposettr
this part.”

Utah Admin. Rule R865-1A-42(2) (“Rule 42") (201 Tppides that reasonable cause to waive interest
exists, as follows: “Grounds for waiving interest enore stringent than for penalty. To be grantediser of
interest, the taxpayer must prove that the comomsgiave the taxpayer erroneous information or took
inappropriate action that contributed to the etror.

UCA 859-1-1417 (2011) provides that the burderrobpis upon the petitioner in proceedings before
the Commission, with limited exceptions as follows:

In a proceeding before the commission, the burdgaramf is on the petitioner except for

determining the following, in which the burden @bpf is on the commission:

(1) whether the petitioner committed fraud witheimtto evade a tax, fee, or charge;
(2) whether the petitioner is obligated as thedfamree of property of the person that
originally owes a liability or a preceding trangfer but not to show that the person that
originally owes a liability is obligated for theahility; and
(3) whether the petitioner is liable for an incieasa deficiency if the increase is asserted
initially after a notice of deficiency is maileda&tcordance with Section 59-1-1405 and a
petition under Part 5, Petitions for Redetermimatib Deficiencies, is filed, unless the
increase in the deficiency is the result of a cleamrgcorrection of federal taxable income;

(a) required to be reported; and

(b) of which the commission has no notice at theetthe commission mails the

notice of deficiency.

DISCUSSION

The taxpayers concede that the Division propegglitiwed the $$$$$ equitable adjustment deduction
that they claimed for the 2008 tax year. Remairinigsue is whether they qualify for the $$$$®aesh
credit they claimed over the 2008 and 2009 taxsyaad, if not, whether another credit is availdblthem
under the circumstances. Lastly, the taxpayerpiest for a waiver of interest will be addressed.

Section 59-10-1012 authorizes a state researcht twed taxpayer's qualified research expenses or

basic research payments, which are defined in IRCf@r purposes of the Utah credit. “Qualifiede@sh
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expenses” are defined in IRC 841(b) and “basisarebepayments” are defined in IRC 841(e). Althotlgh
definitions are quite lengthy and complex, it agpéeom a review of them that the research crediitiited to
certain percentages of a taxpayer’'s expenses angyag and not the value of time that a taxpayer maarg
expended or the value of ( X )s or researchithatheen donated. Even assuming that the taxpayerk is
the type of research that qualifies under IRC §41ich was not discussed at the Initial Hearingpjtears that
the taxpayer’s donation of either research timefar research ( X ) is not an expense or paytiettcan
qualify for the research credit authorized by IRL1 or federal purposes and Section 59-10-1012t&ie
purposes.

The taxpayers, who have the burden of proof, hatesimown that they qualify for the $$$$$ state
research credit that they claimed. FurthermordIPEONER 1 states that he now believes that thepato
qualify for the $$$$$ research credit at issue. alde states that the IRS has confirmed that histitan,
regardless of its value, does not qualify for thgearch credit under the provisions of IRC 841t these
reasons, the taxpayers have not shown that théydfoathe $$$$$ research credit they claimedX068 and
the $$3$$$ research credit they claimed for 2009.

PETITIONER 1, nevertheless, believes that he shibelldompensated in some way for his donation
and asks the Commission to determine whether anactia¢e credit exists that is applicable to these
circumstances. The Division stated that it is usw@of such a credit. For state purposes, UCAI185914(2)
(2008) allows for certain subtractions to a taxpaykederal adjusted gross income when determistate
taxable income. None of these deductions appesly in this case. Additional credits are foumtlCA
8859-10-1003 through 59-10-1024 (2008). None efdtedits appear to apply. For these reasons, the
Division has properly disallowed not only the $$$&fuitable adjustment for 2008, but also the $$$$$

research credit for 2008 and the $$$$$ researclit éoe 2009.



Appeal No. 10-3022

The last issue is whether any interest should beeda Rule 42(2) requires the taxpayers to prbae t
the commission gave them erroneous informatiorook thappropriate action that contributed to therer
before interest is waived. The $$$$$ equitablasidjent issue appears to be an error made byxhayers,
not the Tax Commission. Accordingly, any inteasstociated with this portion of the 2008 assesssimentd
not be waived.

However, the taxpayers did not claim the $$$$$ameecredit over the 2008 and 2009 tax years
before bringing the issue to the Tax Commissiondpproval. PETITIONER 1 contends that a Tax
Commission employee told him to claim the credd arplained to him how he would need to take teditr
over a two- year period, which the Division did nefute. For these reasons and because the Divdgioot
object to a waiver, any interest associated with38%$$$ research credit claimed in 2008 and th&$$$

research credit claimed in 2009 should be waived.

Kerry R. Chapman
Administrative Law Judge
DECISION AND ORDER

Based on the foregoing, the Commission waivesphbaton of interest associated with the $$$$$
research credit that was disallowed for 2008 ardd$$$$ research credit that was disallowed fo9200
Otherwise, the Division’s assessments for botlyéaxs are sustained. If the taxpayers would bkadigcuss
payment arrangements, they may contact the Cales$ection at 801-297-7703. It is so ordered.

This decision does not limit a party's right taosrfral Hearing. However, this Decision and Orddir wi
become the Final Decision and Order of the Comuanissiless any party to this case files a writteuest
within thirty (30) days of the date of this decisito proceed to a Formal Hearing. Such a requnedi Ise
mailed to the address listed below and must incthdePetitioner's name, address, and appeal number:

Utah State Tax Commission
Appeals Division

210 North 1950 West
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Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.

DATED this day of ,2012.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

Notice: If a Formal Hearing is not requested as discuabede, failure to pay the balance resulting frois th
order within thirty (30) days from the date of thigler may result in a late payment penalty.

KRC/10-3022.int
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