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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamiger a Formal Hearing on December 7, 2011.
At the hearing, the Commission agreed to keep ¢kerd open for 30 days to allow PETITIONER dba
PETITIONER (“taxpayer” or “PETITIONER”) to submitdditional evidence to Auditing Division (the
“Division”) by December 22, 2011 and for the Digsito review the evidence by January 6, 2012 and
determine if the audit assessment at issue sheuleMised. On January 10, 2012, the Division mfed the
Commission that the taxpayer had not submittecoast-hearing information for it to review. Basgmbn the
evidence and testimony presented at the heariagidk Commission hereby makes its:

FINDINGS OF FACT
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1. The tax at issue is sales and use tax.
2. The audit period is April 1, 2007 to Januaty 2010 (“Audit Period”).
3. The taxpayer appealed the Division’s assessofesetles and use tax for the Audit Period

described above. On September 15, 2010, the Divissued a Statutory Notice — Sales and Use Tfax, i
which it imposed additional sales and use taxéisdramount of $$$$$, 10% late filing and late peesin
the amount of $$$$$ for a number of periods duttiregAudit Period, and interest (calculated throOgtober
15, 2010) in the amount of $$$$3$, for a total amwvent of $$$$$. The Statutory Notice also showatithe
taxpayer had made a payment of $$$$$ that haddm#ied to the audit assessment, which reducetbthle
amount owed (as of October 15, 2010) to $$$$3.

4, The taxpayer did not timely file sales and asereturns and did not timely pay its sales and
use tax liability for a number of periods during #hudit Period. As a result, the Division impo$&$$$ of
late filing and/or late payment penalties for 1iaring periods, as shown on the Appendix of trausbry
Notice. The periods for which penalties were ingabare the periods ending September 30, 2007, erem
31, 2007, December 31, 2008, March 31, 2009, JOn2(9, July 31, 2009, August 31, 2009, Septeldber
2009, October 31, 2009, November 30, 2009, and iDeee31, 2009.

5. The matter was scheduled for an Initial Headndvay 18, 2011. The taxpayer, however,
was not prepared for the Initial Hearing on theestthed date and agreed for the matter to be sobgdd a
Formal Hearing.

6. PETITIONER started business in 1987 as a OBJE@4t8llation company. PETITIONER
explained that it delivered and installed OBJECHE its customers already owned and that it dichatge
sales and use tax on these services. PETITION&Rdsthat it was audited three times prior to 2@0d, in
each instance, its practice of not charging satélsuse tax on its delivery and installation tratisas was

found to be correct.
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7. Sometime in the mid-2000’s, PETITIONER transiéid into selling OBJECTS, in addition to
delivering and installing it. The OBJECTS includetWORDS REMOVED ). PETITIONER stated that it
collected sales and use tax on its OBJECTS sales;dmtinued not to charge and collect sales taikson
separately-stated delivery and installation chargeseview of the invoice descriptions in SchedBilef the
Statutory Notice also suggests that at some gL/ TIONER also started providing services assediaiith
building maintenance.

8. The Division audited PETITIONER in April 2010high led to it issuing its Statutory Notice.

PETITIONER stated that the Division auditor tolidhhin April 2010 that PETITIONER was required to
charge and collect tax on its delivery and instialfacharges. PETITIONER stated that since AIL@, it
has been charging and collecting sales tax onetgliand installation charges associated with ifesssaf
OBJECTS, even if these charges are separately state

9. At the hearing, the Division admitted that detiv charges, if separately stated, were
nontaxable. The Division stated that it did nopage tax in its assessment on any separately-stadedes
that were solely for delivery.

10. The Division, however, stated that installattbarges, even if separately stated, are taxable.
The Division stated that Utah law in existence nigithe Audit Period provided that the installatibtangible
personal property to other tangible personal ptgpesubject to taxation. In addition, the Diaisistated that
a “combined” delivery and installation charge soetlaxable, even if the combined charge is seasitted,
because the combined charge includes both a ndi¢edtelivery charge and a taxable installation ghafFor
these reasons, the Division assessed tax on thaytixs installation charges and its combined éejivand
installation charges, even if the taxpayer seplyratated these charges. The Division assessed,ths well

as other transactions, as “unreported taxable"sateSchedule 2 of its Statutory Notice.
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11. The Division also reconciled the amounts c#s#dx that the taxpayer charged and collected
from its customers, as shown on its accountingros;do amounts of sales and use tax that the yarpa
reported on its sale tax returns. For the Audiid@lethe Division determined that the taxpayecsaunting
records show that it collected $$$$$ more in satesuse tax than it reported on and remitted wstsales
and use tax returns. The Division assessed thitiadd sales and use that had been collectednbut
remitted, in Schedule 1 of the Statutory Notice.

12. On Schedule 3 of the Statutory Notice, theidiim assessed “disallowed exempt sales,”
which is described on the notice as “exempt salesliich valid exemption documentation was not futed.”

At the hearing, the Division stated that it wouddnove these transactions if the taxpayer couldigeoxalid

exemption certificates from its customers. Theéyer asked the Commission for an opportunity taiob
additional exemption certificates. As mentionediera the Commission gave the taxpayer 15 dagsibonit

additional exemption certificates, and the taxpalygmot submit any.

13. It is noted that some of the “disallowed exeggbes” listed in Schedule 3 may be nontaxable
charges, regardless of whether the purchaser pothe taxpayer with an exemption certificate. éxample,
several of the “disallowed” exempt sales are fetdlfation services or for combined delivery argtatiation
services. Should the Commission find that instialtaservices are nontaxable, installation chaiges
combined delivery and installation charges wouldhbataxable, even if the taxpayer did not provide a
exemption certificate. Furthermore, it appearsadkizer transactions for services listed on thigedcle need
to be analyzed further to determine whether theyaxable or nontaxable transactions.

14. On Schedule 4 of the Statutory Notice, thedion assessed “unreported asset purchases”
concerning items that the taxpayer purchased aidtta Division determined were used or consumetdy
taxpayer. The Division assessed tax on these ibecsuse the taxpayer was unable to produce ait@im

show that it paid tax when it purchased the ite8secifically at issue were AREA OBJECTS and eqeipm
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and a Toyota truck. The taxpayer conceded tlostéid tax on the AREA OBJECTS and equipment because
its accountant has fully depreciated these assethe taxpayer's books instead of listing the iteamss
inventory. The taxpayer, however, disputes thawiés tax on the purchase of the Toyota truck. takgayer
contends that it paid sales tax on the truck atithe it purchased it from DEALERSHIP.

15. The Division asks the Commission to sustarSiatutory Notice. The taxpayer asks the
Commission not to impose any of the taxes impaséd assessment in exchange for it collectingragthg
the taxes prospectively. In the alternative, éxpayer provided information to contest certairtipas of the
assessment and asks the Commission to removeamsgattions for which it does not owe tax.

APPLICABLE LAW

1. Utah Code Ann. §59-10-103(1) (20b@)poses sales and use tax on amounts paid orecharg
for certain transactions, as follows in pertineaitp
(a) retail sales of tangible personal property maitiein the state;

(g) amounts paid or charged for services for repairrenovations of tangible personal
property, unless Section 59-12-104 provides foexamption from sales and use tax for:
(i) the tangible personal property; and
(ii) parts used in the repairs or renovations eftingible personal property described in
Subsection (1)(g)(i), whether or not any parts actually used in the repairs or
renovations of that tangible personal property;

(k) amounts paid or charged for leases or renfalngible personal property if within this
state the tangible personal property is:

(i) stored;

(ii) used; or

(iiif) otherwise consumed;

2. UCA 859-12-102 (2009) defines “delivery chatdmstallation charge,” “purchase price,”

and “repairs or renovations of tangible personapprty,” as follows in pertinent part:

(28) (a) "Delivery charge" means a charge:
(i) by a seller of:

1 All citations are to the 2009 version of Utatv|ainless otherwise indicated.
-5-
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(A) tangible personal property; or
(B) a product transferred electronically; or
(C) services; and
(ii) for preparation and delivery of the tangiblergonal property, product transferred
electronically, or services described in Subsed2@&)(a)(i) to a location designated
by the purchaser.
(b) "Delivery charge" includes a charge for thédaing:

(i) transportation;
(ii) shipping;

(iii) postage;

(iv) handling;

(v) crating; or
(vi) packing.

(47) (a)Except as provided in Subsection (47)(b), "inst@facharge® means a charge
for installing:
(i) tangible personal property; or
(i) a product transferred electronically.
(b) "Installation charge" does not include a clediay repairs or renovations of:
(i) tangible personal property; or
(i) a product transferred electronically.

(82) (a) "Purchase price" and "sales price" mean .
(b) "Purchase price" and "sales price" include:
(i) the seller's cost of the tangible personal prop a product transferred
electronically, or services sold;
(ii) expenses of the seller, including:
(C) a service cost;
(F) the cost of transportation to the seller; or
(iii) a charge by the seller for any service neagsto complete the sale.

(c) "Purchase price" and "sales price" do not idelu

(ii) the following if separately stated on an ine®j bill of sale, or similar
document provided to the purchaser:

2 The 2009 version of the definition of “instaltat charge” is slightly different from the versitrat
existed between July 1, 2005 and January 1, 2B@®vever, the Commission believes that the definitb
“installation charge,” both before and after Jaguar2009, is interpreted the same.

It is also noted that the definitions for “instaiten charge” and “repairs or renovations of tangibl
personal property” were amended again in 2011¢efeJuly 1, 2011. As explained later in the dieci, the
Commission believes that the 2011 amendments se ihefinitions were merely clarifying prior praetiand
that that the current law is interpreted the sas#ha law that existed during the Audit Period.
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(B) a delivery charge;
(C) an installation charge.

(88) “Repairs or renovations of tangible pers@raperty” means:
(a) a repair or renovation of tangiblespaal property that is not permanently attached
to real property; or

(b) attaching tangible personal propertst product that is transferred electronically to
other tangible personal property if the other talegpersonal property to which the tangible
personal property or product that is transferredtebnically is attached is not permanently
attached to real property.

3. UCA 859-1-401(13) (2011) provides that “[u]poaking a record of its actions, and upon
reasonable cause shown, the commission may waidece, or compromise any of the penalties or intere

imposed under this part.”

4, Utah Admin. Rule R865-1A-42 (“Rule 42") (201 Xppides guidance concerning the waiver

of penalties and interest, as follows in pertiryaunt:

(2) Reasonable Cause for Waiver of Interest. uGds for waiving interest are more
stringent than for penalty. To be granted a wai¥énterest, the taxpayer must prove that the
commission gave the taxpayer erroneous informatiomook inappropriate action that
contributed to the error.

(3) Reasonable Cause for Waiver of Penalty. Tdloviing clearly documented
circumstances may constitute reasonable causeWaivar of penalty:

() Compliance History:
(i) The commission will consider the taxpayerser history for payment, filing,
and delinquencies in determining whether a pema#ty be waived.
(i) The commission will also consider whether @ithlax returns or reports are
overdue at the time the waiver is requested.

5. UCA 859-1-1417 (2011) provides that the burdieproof is generally upon the petitioner
in proceedings before the Commission, with limigadeptions as follows:
In a proceeding before the commission, the burdgaramf is on the petitioner except for

determining the following, in which the burden @bpf is on the commission:
(1) whether the petitioner committed fraud witheimtto evade a tax, fee, or charge;
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(2) whether the petitioner is obligated as thedfaree of property of the person that
originally owes a liability or a preceding transfer but not to show that the person that
originally owes a liability is obligated for theability; and
(3) whether the petitioner is liable for an incieasa deficiency if the increase is asserted
initially after a notice of deficiency is mailed&tcordance with Section 59-1-1405 and a
petition under Part 5, Petitions for Redetermimatib Deficiencies, is filed, unless the
increase in the deficiency is the result of a cleasrgcorrection of federal taxable income;

(a) required to be reported; and

(b) of which the commission has no notice at theetthe commission mails the

notice of deficiency.

DISCUSSION

The taxpayer stated that a large portion of thesigin’s assessment concerns its separately-stated
delivery and installation charges for OBJECTS ItisdThe taxpayer explained that it has been innass
since 1987 and has always met its tax obligatidie taxpayer explained that until around 2005ritsary
business activity was the delivery and installatidf©BJECTS (including ( WORDS REMOVED )) for
customers who already owned the OBJECTS, servietsttknew to be nontaxable from prior audits.eTh
taxpayer further explained that it started sel@®BJECTS around 2005 and that it did not realiz¢ tina
taxation of delivery and installation charges f@JECTS it sold might be different from the taxataisuch
charges for OBJECTS it did not sell. As a resltjng the Audit Period, the taxpayer did not ceasgles tax
on its separately-stated delivery and installatibarges for OBJECTS it sold.

The taxpayer stated that since the audit was caedurt April 2010, it has started collecting sates
on its separately-stated delivery and installatioarges for OBJECTS it sells. Given these circantsts and
the taxpayer’s willingness in April 2010 to stamacging sales tax as instructed by the Division@itr, the
taxpayer asks the Commission to forgive and abatéaix assessment in return for its prospectiveptiance.

Although the Commission is authorized under Sech®-1-401(13) to waive penalties and interest

for good cause, it is not authorized to waive thattis properly due. That being said, however, the

Commission believes that the taxpayer may not awen all of the transactions listed in the Staguldotice.
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The Commission needs to analyze the Division'esssent and the evidence more closely to determine
whether any of the transactions in the Statutoriiddshould be removed from the assessment.

Schedule 1 The Division reconciled the amounts of saleghax the taxpayer charged and collected
from its customers, as shown on its accountingross@o amounts of sales tax that the taxpayertegpand
remitted with its sale tax returns. For the Aleftriod, the Division determined that the taxpaydiected
$$$$$ more in sales tax from its customer thagpiorted and remitted with its sales and use taxnst The
Division assessed the $$$$$ of additional salesta®chedule 1 of the Statutory Notice.

The taxpayer, who has the burden of proof, hasimmivn that the amount of additional taxes assessed
on Schedule 1 is incorrect. The taxpayer hashm#s that it collected an aggregate amount of tdxesg
the Audit Period that is different from the amotim¢ Division obtained from its accounting recorhts.
addition, the taxpayer has not shown that it regubaind remitted an aggregate amount of taxessttitarent
from the amount the Division claims that the tavgragported and remitted. Accordingly, the Comiuiss
finds that the taxpayer collected $$$$$ in saleghat it did not remit to the Tax Commission.

UCA 859-12-107(2) provides that a seller shall siihnthe Tax Commission all sales tax that it
collects from its customers, even if the selletezi sales tax that is in excess of the amourfulandue.

The Division has determined that during the Auéitiéd, the taxpayer collected $$$$$ in sales takittdlid
not remit to the Tax Commission, which the taxpalgmnot refute. Accordingly, the Commission sinstahe
$$$3$$ in additional tax that the Division assesse&chedule 1 of the Statutory Notice.

Schedule 2 The Division determined that some transactiensvhich the taxpayer did not charge

sales tax to its customers were, in fact, taxafilee Division imposed sales tax on these trangactim

3 When the audit was first conducted, the Divigletermined that the taxpayer had collected $3$$$ i
sales tax that it had not reported and remittettiéoTax Commission. Most of this amount was rellate
periods for which the taxpayer had not yet submhitegurns. Subsequent to the Division conductiegaudit,
but prior to the Division issuing the Statutory Met the taxpayer remitted additional returns orctvlit
reported and remitted $$$$$ in tax, which leavek$$E$$$$$ minus $$$$$) in sales taxes that theEatser
collected but did not remit to the Tax Commission.
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Schedule 2 of the Statutory Notice. Most of theaasactions involve the taxpayer’s separateliedta
installation charges or combined charges for itedtah and delivery of OBJECTS that the taxpayéd.so
These transactions, as well as several otheratbdisted on Schedule 2, will be discussed below.

Installation charges As mentioned previously, the taxpayer oftenvietd and installed OBJECTS
that it sold. In some instances, the taxpayewnsioe would show a separate OBJECTS charge, aatepar
delivery charge, and a separate installation chdrgether instances, the taxpayer would staiesanvoices a
separate OBJECTS charge and a separate, but canbirerge for delivery and installation. The Divis
determined that any separately-stated charge fimedgonly was nontaxable and did not impose s&ae®n
such delivery chargés.

The Division, however, determined that installattharges were taxable if associated with OBJECTS
sales. As a result, it imposed tax on the taxpaygaparately-stated installation charges. Intamdithe
Division imposed sales tax on any combined chaogelélivery and installation that was associatetth &i
OBJECTS sale because the combined charge, in thei@i's opinion, included both a taxable charge fo
installation and a nontaxable charge for delivery.

Most of the taxpayer’s installation charges invotlie assemblage or installation of OBJECTS
(including cubicles and filing systems). The Digis determined these charges to be taxable “repairs
renovations of tangible personal property,” asrdsfiin Section 59-12-102(88), because the taxpayer’
services involve the attachment of tangible perspraperty to other tangible personal property.is&te is
whether the assemblage or installation of tangibfsonal property is subject to taxation if theises involve

the attachment of tangible personal property temt#ngible personal property, but not a repaieovation.

4 Section 59-12-102(82)(c)(ii)(B) provides thautphase price” does not include separately-stated
delivery charges.
5 Section 59-12-103(2)(d)(ii)(A) provides, in gealethat “if the sales price of the bundled tratisa

is attributable to tangible personal property,@dpict, or a service that is subject to taxatiorentitis chapter
and tangible personal property, a product, or sertfiat is not subject to taxation under this araghe entire
bundled transaction is subject to taxation[.]”
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Since July 1, 2005, Utah law has provided that ¢hase price” does not include an “installation
charge.” Section 59-12-102(82). Although an ‘@tistion charge” has been nontaxable since 20@3ath
was, arguably, ambiguous in regards to attachnudrigsgible personal property to other tangiblespeal
property until July 1, 2011, when House Bill 35 Br35") (2011) became effective. Both prior to aftbr
July 1, 2011, “installation charge” is defined xzkide “repairs or renovations of tangible persamaperty.”
Prior to July 1, 2011, “repairs or renovations afdible personal property” was defined to include t
attachment of tangible personal property to othegible personal property. Section 59-12-102(28D9).
Effective July 1, 2011, however, the term “repairsenovations of tangible personal property” wasaded
by HB 35 to no longer include the attachment ofjtale personal property to other tangible persprgberty
if no repair or renovation is involved. Section 52-102(93) (2011).

The Commission has recently addressed whetheraately-stated charge to assemble or install
tangible personal property to other tangible peaproperty is a nontaxable installation charge taxable
repair or renovation between July 1, 2005 and JuR011. IHJSTC Private Letter Ruling 11-0@Rec. 21,
2011) (‘PLR 11-002),° the Commission determined that assembly or il charges that do not involve a
repair or renovation, if separately stated, werataxable “both before and after July 1, 2011.” The
Commission issued this ruling after concluding tthegt definition of “repairs or renovations of taligi
personal property” from July 1, 2005 to July 1, 2@icluded the attachment of tangible personal gntyro

other tangible personal property only when a reparenovation is involved

The Commission believes that such a ruling is aest with the legislative intent behind HB 35,
which was presented to the Legislature as a teahaolarification with no fiscal note. If HB 35 nady

clarified prior law and had no fiscal impact, thefidition of “repairs or renovations of tangiblerpenal

6 Private letter rulings cited in this decisiom dze found ahttp://tax.utah.gov/commission/rulings.
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property” from July 1, 2005 to July 1, 2011 mustitierpreted the same way both before and aftgrjul
2011 and cannot include assembly or installatiaargéds for which no repair or renovation is involved
In addition, the Commission believes that suchleagus consistent with principles of statutory

construction because the relevant provisions armgastatutes and “[ijt is an established rule le t
construction of tax statutes that if any doubt&és to the meaning of the statute, our pradit@ construe
taxation statutes liberally in favor of the taxpayeaving it to the legislature to clarify an inteéatbe more
restrictive if such intent exists. County Bd. of Equalization v. Utah State Tax Com@&¥d P.2d 370 (Utah
1997). The relevant statutory provisions at issudhe period July 1, 2005 through July 1, 2014 e

”ou

definitions of “installation charge,” “purchase @&j” and “repairs or renovations of tangible peadon
property.” These provisions define what the tasgha, as opposed to carving out an exemptiorsuéls, any
doubt as to their meaning must be construed inrfaf/the taxpayer.

A few of the transactions that the Division assesséts Statutory Notice are for repairs of targib
personal property. These charges are taxablew/f the transactions also appear to be bundieddrtions
for nontaxable installation labor and for taxald@dible personal property. For example, transastio
described as “provide and install [tangible persqmaperty]” are considered to be taxable bundled
transactions because they include sales of bo#btaxangible personal property and nontaxablacsy

Nevertheless, a majority of the transactions inefale 2 are separate installation charges to agsemb
or install tangible personal property that the &gy sold to its customers and that do not appaavblve a
repair or renovation. These separately-statedgelsaare not taxable “repairs or renovations ofitdeg
personal property,” but are, instead, nontaxabistéllation charges.” Accordingly, the Divisionositd

remove from Schedule 2 those transactions desonlibdhe words “install,” “installation,” “laborinstall,”

or “set-up” and other similarly-described transaws, with the exception of bundled transactionsre/loae

-12-



Appeal No. 10-2637

portion of the separately-stated transaction ire®lthe taxpayer “providing” the tangible persomalperty
being installed.

Furthermore, the combined charges for “deliveryiasthllation” that the Division found to be taxabl
on Schedule 2 are also nontaxable because defivaritinstallation are both nontaxable. Accordintle
Division should remove from its assessment thoaestctions described with the words “delivery and
installation,” “deliver and install” or “travel anidstall” and other similarly-described transaction

Fuel Surcharge One of the transactions that the Division aggksa Schedule 2 is described as “fuel
surcharge.” IUSTC Private Letter Ruling 09-0ZBlar. 10, 2010), the Commission found that a saehr
stated fuel surcharge to transport tangible petgmoperty was a “delivery charge” that was notjeabto
taxation. Accordingly, the Division’s audit assessit should be revised to remove the separatdiyesta
charge for “fuel surcharge.”

Charges to Move, Reconfigure, or Tear Down Tangiersonal Property Several of the
transactions listed on the Statutory Notice invdahe taxpayer’'s services to “move networks,” “moaed
“reconfigure” networks, “move ( AREAS ),” “movedBJECTS from storage, “reconfigure” ( AREA ),
“knock down” and “reconfigure” ( AREAS ), andedr down” ( AREAS ). Although the Division has
determined that these services are taxable, then@sion’s recent ruling iRLR 11-00Xuggests otherwise.

In PLR 11-002the Commission considered the taxability of sghazrvices associated with the rental
and assemblage, or installation, of scaffoldindgne Tommission determined that a separately-stateat |
charge for the disassembly of scaffolding is tagdi@cause it is not a nontaxable “installation ghaand
because it is a labor or service expense of therseid, thus, part of the “purchase price” of thetal of
scaffolding.

On the other hand, the Commission determined thatngbined labor charge for disassembling,

moving and reassembling the scaffolding to a newsatlon at the same worksite is for an additional,
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nontaxable service, separate from the rental ad¢héfolding. The Commission explained that thaloimed
charge is not part of the “purchase price” of thetal because the combined disassembling, movingy, a
reassembling service is not intrinsically relatedthe rental of the scaffolding and because theicser
transaction is not one of the service transacspesifically enumerated in Section 59-12-103(1tpaable.
Several of the taxpayer’s services that the Divisissessed as taxable appear to be more sinthiar to
services the Commission found to be nontaxabi®iR 11-002 Services to move a network or AREA that is
already installed do not appear to be servicemsitally related to the “purchase price” of a netkvor
OBJECTS. It appears to be a service based onaatepdecision to move tangible personal property
subsequent to its purchase and original installatddoreover, moving services are not transactibasare
specifically enumerated under Section 59-12-10&xable. Accordingly, such services are nontaxatid
the Division should remove from its assessmentehsarvices described with the words “move” or
“reconfigure” and other similarly-described trarsats.
Furthermore, the taxpayer’s services to “tear doamknock down” AREAS do not appear to be
taxable services. The Commission recognizestthasipreviously found the “disassembly” of scaliiod) to
be taxable. However, the rental of scaffoldingeréhassembly and disassembly are anticipated atrtbef
rental, is different from the purchase of AREAS @BJECTS, where the demolition or removal of the
OBJECTS is not anticipated at the time of purctaaskoriginal installation. A transaction to teamah or
knock down OBJECTS appears to be based on a sembeision from the purchase of OBJECTS. As a
result, the Commission does not consider chargasdong or knocking down AREAS to be a service th
part of the “purchase price” of taxable OBJECTSorabver, such services are not transactions tleat ar
specifically enumerated under Section 59-12-10&eable. Accordingly, such services are nontaxaivid
the Division should remove from its assessmengtBesvices described with the words “tear dowriknock

down” and other similarly-described transactions.
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Summary - Schedule ZFor the Audit Period at issue, the Commissioadithat the taxpayer’'s
separately-stated installation charges are nontaxalith the exception of bundled transactions whare
portion of the separately-stated transaction ine®lthe taxpayer “providing” the tangible persorraperty
being installed. The Commission also finds théitvdey charges, including the transaction descrimetfuel
surcharge,” are nontaxable. In addition, the Cossian finds that the taxpayer’s transactions to enov
reconfigure, and tear down OBJECTS are transactmnsontaxable services.

The Commission does not have sufficient informatiordetermine if some of the other charges
assessed on Schedule 2 are nontaxable or taxatteexample, charges described only as “labor”abel
nontaxable installation labor or taxable fabricatfimbor. The taxpayer, who has the burden of piues not
shown that this “labor” is the type that is nonfalea Accordingly, the assessment of such trarszsthust be
sustained.

Schedule 3 On this schedule, the Division imposed tax amgactions it labeled as “disallowed
exempt sales.” The Division explained that thesedactions are for items that the taxpayer sdlebasnpt”
and for which the taxpayer was unable to providex@mption certificate from the customer. The Bio
stated that it would remove any transaction frorheBale 3 for which the taxpayer could provide an
exemption certificate. Although the taxpayer wageg 15 days after the hearing to provide additiona
exemption certificates to the Division, it did rdut so.

Nevertheless, it appears that a number of theaaions assessed on Schedule 3 are not taxable,
regardless of whether the customer is exempt feoration. Accordingly, the Commission will analythe
transactions further to determine whether any eifrtimeed to be removed from the assessment.

Transactions Similar to Ones Previously DiscussgdSichedule 2 Schedule 3 includes some
transactions that are similar to ones previousgused for Schedule 2, including transactionisétallation

and delivery services and for services to moveycedk, tear down, and knock down ( AREAS ) or
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OBJECTS. The Commission has found these servicks hontaxable. Accordingly, the Division should

installation,

”u

remove from Schedule 3 those transactions desconfibdhe words “install, labominstall,”

” o« ” ou ” o ”ou

“set-up,” “delivery,” “deliver,” “move,” “reconfigue,” “tear down,” or “knock down” and other simikgr
described transactions, subject to any exceptieviquisly discussed.

The Division has assessed a transaction whereagpayer charged DEALERSHIP 2 $$$$$ to
“provide all moving materials needed for upcomingve [and] move out all existing OBJECTS in new
[location.]” It is unclear whether this chargeatels primarily to nontaxable moving services (whaarg
moving materials are incidental to the moving sas), or whether the charge relates to a bundiaeddction
where the object of the transaction is both taxpbleonal property (i.e., the moving materials) mmataxable
moving services. If the latter, the transactiotais@ble. The taxpayer, who has the burden offphas not
provided sufficient information for the Commissitmdetermine whether this $$$$$ charge is subgect t
taxation. Accordingly, the Commission must susth&Division’s assessment of this transaction.

Building Maintenance Serviceg\lthough the taxpayer was primarily in the besis of selling and
installing OBJECTS, it appears that the taxpaygahdo provide building maintenance services ttager
customers during the Audit Period. The transastfonbuilding maintenance services appear on Sthé&d

Some of the services were clearly performed onmexgderty, not personal property. These services
are not taxable because they are not part of theetyase price” of taxable personal property anébse the
services are not specifically enumerated in Se&ba2-103 as taxable services. For example, sksfahe
transactions are for services to ( WORDS REMOVEBn AREA. Other transactions are for services to
clean stairs and apply stair gripper to each dtefreplace all bad ceiling tiles,” to “provide, whify, and

install filler between the wall and door,” and tepair conference room.” These nontaxable traitgesct

should be removed from Schedule 3.
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Services to Install Light Bulbs and Ballass number of separately-stated transactions be@de 3
concern the labor cost to replace light bulbs aalthbts in light fixtures. With one exception, aflthe
charges are based on labor costs of $$$$$ per hbertransactions are described as ( WORDS REMDVE
) Many of these separately-stated labor chargesecompanied by separate charges for “matenials a
supplies.”

The taxpayer performed most, if not all, of themerises in the AREA of one customer. An AREA
typically has light fixtures that are consideredl qgroperty (i.e., light fixtures installed in dets, etc.) and
light fixtures that are considered personal prgpgé®., light fixtures installed under cubicle &hes that are
themselves personal property, etc.)

Replacing the ballast in a light fixture is a seevihat qualifies as a “repair” or “renovatiohlf the
ballast is replaced in a light fixture that is ciolesed real property, the service is nontaxabléh@sepair or
renovation of real property is not specifically erarated in Section 59-12-103 as a taxable ser@rethe
other hand, if the ballast is replaced in a ligktufre that is considered personal property, thdéseis taxable
under Section 59-12-103(1)(g).

A light bulb, however, is sufficiently distinct fno the light fixture in which it is installed so tha
replacing the light bulb is not considered a repaienovation of the light fixture. Accordingthe taxpayer's
services to install a light bulb only are nontaxalégardless of whether the bulb is installe@ah property or

personal property.

7 In Union Pacific Railroad Co. v. Auditing DivisipB42 P.2d 876 (Utah 1992), the Utah Supreme
Court provided definitions for the terms “to regand “to renovate” and explained that:

Repair and renovation . . . suggest activities‘tlidtan already manufactured product. To

repair is to “restore by replacing a part or puyftiogether what is torn or broken.” To

renovate is to “restore to a former better statégbster’'s Ninth New Collegiate Dictionary

998 (1984).
When the taxpayer replaces the ballast in a lighire, it is performing a “repair” or “renovatiotsecause it is
restoring the light fixture “by replacing a part’ i@storing it “to a former better state.”
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Given these guidelines, those of the taxpayergices that relate to replacing light bulbs only are
nontaxable. Combined services to replace light$ahd ballasts in light fixtures that are cleadyt of the
realty, such as light fixtures in hallways, are@aisntaxable. However, where ballasts only ortlighbs and
ballasts together are replaced and where insuffioiformation exists to know whether the lighttéixes in
which the ballasts are being replaced are realgrtgpthe services must be considered taxable nepai
renovations of tangible personal property.

Accordingly, the Commission finds that the trangars described as “replace burnt light bulbs,”
“replace burnt light bulbs per lighting schedutegplace bulbs above ( WORDS REMOVED ),” “replace
light bulbs . . . in misc. light fixtures,” and “ahge out light bulbs and ballast in hallway” aretagable
transactions that should be removed from Schedulr8/ other transactions involving services tolaep
ballasts should not be removed from the assessment.

Summary — Schedule 3For the Audit Period at issue, the Commissioneoagain finds that
separately-stated installation and delivery chaageischarges to move, reconfigure, and tear dowdiBQB'S
are nontaxable, with certain exceptions previodshcribed. The Commission also finds that thoddibhg
maintenance services performed on real propertydessribed earlier, are nontaxable. Finally, the
Commission finds that certain transactions forisessto replace light bulbs and ballasts, as desgearlier,
are nontaxable.

Schedule 4 This schedule concerns items that the taxppyechased and that the Division
determined were used or consumed by the taxpdyez.Division assessed tax on those items for witieh
taxpayer was unable to produce invoices showingtthad paid tax on the items. Specifically atis on this
schedule were AREA OBJECTS and equipment and at@dsuck. The taxpayer conceded that it owed tax
on the AREA OBJECTS and equipment because its ataouhas fully depreciated these assets on the

taxpayer’s books instead of listing the items &sitory for sale. These facts indicate that tkpager owes
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the tax that the Division assessed on the AREA @B and equipment.

Remaining at issue is whether the taxpayer owegak that the Division assessed on the $$$$$
purchase of a Toyota truck in December 2008. Tivisibn assessed tax on $$$$$ of “repairs - Toyota”
because this amount and description appears otatpayer's Asset Summary record (Exhibit R-2) and
because the taxpayer was unable to locate an mgbmwing that it paid tax on this transactione Txpayer
explains that the “repairs” description on its AsSemmary record is incorrect and that it actuallychased
the Toyota truck for this amount from DEALERSHIPDecember 2008.

The taxpayer explained that it could not find thées receipt for the truck in its records and that
DEALERSHIP no longer had a copy of the receiptsirécords. Nevertheless, the taxpayer statedt thed
always paid sales tax on the vehicles it has boudthte evidence before the Commission supports this
statement and shows that the taxpayer was notihahit of buying vehicles with an exemption cexdite.
Exhibit R-2 shows that the taxpayer purchased &ther vehicles during the Audit Period for whicle th
Division did not impose tax, presumably becausetéxpayer was able to find invoices for these four
transactions that showed that sales tax was paid.

At the hearing, the Division admitted that the evide suggests that the taxpayer’s habit was to pay
sales tax at the time it purchased a vehicle. Wihervidence is considered as a whole, it isa@afft for the
Commission to find that the taxpayer paid salesotathe purchase of the Toyota trifclaccordingly, the
$$$3$$ transaction concerning the Toyota truck shbelremoved from Schedule 4 of the Statutory Notic

Waiver of PenaltiesSection 59-1-401(13) authorizes the Commissiamdive penalties and interest

for “reasonable cause.” There is no evidenceggesst that any interest should be waived. In @esare with

Rule 42(2), interest is waived only if the taxpagbows that the deficiencies at issue arose ddeaxo

8 The Commission does not find this result incstesit with the Utah Supreme Court’s findings in
Tummurru Trades, Inc. v. Utah State Tax ComB02 P.2d 715, 720 (Utah 1990). Tlammurry the Court
found that “oral testimony is not an adequate sulistfor accurate record keeping.” In the instzade, the
taxpayer’s oral testimony is supported by the daantary evidence found in Exhibit R-2.
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Commission error. The taxpayer has not shownttteaTax Commission committed any error that letthéo
taxpayer’s tax deficiencies during the Audit Period

Concerning penalties, Rule 42(3)(I) provides thataSonable cause” to waive penalties can be
evidenced by a taxpayer’s “compliance history."ti¢ hearing, PETITIONER REP. testified that hetfeab
a good compliance history of paying the taxesanaidue since the business opened in 1987. Thsid@iv
provided no testimony or evidence to refute PETNER REP.’s statement or to show that the taxpageér h
not timely paid or timely filed prior to the Auditeriod. The taxpayer stated that a number ofnistwere
filed late during the Audit Period because the AREBAnager left. On the basis of the taxpayer's good
compliance history prior to the Audit Period, then@nission finds that reasonable cause exists toenai
penalties associated with the first three periodsvhich the Division assessed penalties, spetififar the
three periods ending September 30, 2007, Decenmb@087, and December 31, 2008. The penalties|for
other periods are sustained.

Payment ArrangementdAt the hearing, the taxpayer asked the Commissi@pprove a payment

plan for any taxes that it might owe. The Comnoisshformed the taxpayer that it would need to uksc
payments arrangement with Taxpayer Services Divisice the appeal was final. The taxpayer mayacont
Taxpayer Services Division at 801-297-7703 to disquayment arrangements.

CONCLUSIONS OF LAW

1. The Commission is not authorized to waive tat tras been properly imposed in exchange
for the taxpayer’s prospective compliance.

2. The Commission finds that the taxpayer colle®®$i$$ of sale tax from its customers that it
did not report and remit to the Tax Commission. cdxdingly, the Commission sustains the Division’s
assessment of $$$$3$ of additional tax on Schedafate Statutory Notice.

3. During the Audit Period, the Commission findattiittachments of tangible personal property
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to other tangible personal property that do nobime a repair or renovation are nontaxable indtata
charges. Accordingly, the Division should remoxaf Schedules 2 and 3 those installation transzs:tio
described with the words “install,” “installatiorffabor to install,” or “set-up” and other similgrtiescribed
transactions, with the exception of bundled tratisas where one portion of the transaction involtres
taxpayer “providing” the tangible personal propdrging installed.

4, Delivery charges, which include any “fuel sumged transaction, are nontaxable.
Accordingly, the Division should remove from Schiesdl2 and 3 any separately-stated charge for aglive
only and any separately-stated charge for delimad;installation together.

5. Services to move, reconfigure, and tear dowwardis or OBJECTS are nontaxable because
they are services that are separate from the “pgecprice” of networks and OBJECTS and becauseatieey
not specifically enumerated in Section 59-12-103axsble services. Accordingly, the Division shibul
remove from Schedules 2 and 3 those transacticstgided with the words “move,” “reconfigure,” “tear
down,” or “knock down” and other similarly-describransactions, with the exception of a $$$$$ ahary
Schedule 3 to provide both moving materials andices to move OBJECTS.

6. Several transactions on Schedule 3 concerninlglibg maintenance are for services
performed on real property and, thus, are nontaxalbhe Division should remove from Schedule 3 ¢hos
transactions for services to “paint roof hatch Aned'paint [an] AREA,” to “paint under windows aexterior
walls and interior walls,” to “paint and or touchajpwalls on 4 floor [and] paint new conference room,” to
“clean stairs and apply stair gripper,” to “proviageodify, and install filler between the wall andad,” to
“replace all bad ceiling tiles,” and to “repailROOM ).”

7. A number of transactions on Schedule 3 concamsactions for services to replace light
bulbs and ballasts in light fixtures. The Comnassiinds that the transactions described as “reptagcnt

light bulbs,” “replace burnt light bulbs per lightj schedule,” “replace bulbs above ( WORDS REMOVED
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),” “replace light bulbs . . . in misc. light fixtas,” and “change out light bulbs and ballast itwey” are
nontaxable transactions that should be removed 8ohedule 3. Any other transactions involving dth
should not be removed from the assessment.

8. Sufficient evidence exists for the Commissioffind that the taxpayer paid sales tax on its
purchase of a Toyota truck for $$$$$ in Decembd820Accordingly, the Division should remove this
transaction from Schedule 4.

9. Reasonable cause does not exist to waive ihtdrkEavever, reasonable cause does exist to
waive all penalties assessed for the periods er8igpgember 30, 2007, December 31, 2007, and Decembe

31, 2008. The penalties for all other periodssargtained.

Kerry R. Chapman
Administrative Law Judge

DECISION AND ORDER

Based on the foregoing, the Commission sustainBitvision’s assessment, subject to the following
exceptions. The Division is ordered to amendsteasment, as follows:
1) On Schedules 2 and 3, remove those transactiessribed with the words “install,”

“installation,” “labor to install,” or “set-up” andther similarly-described transactions, with the
exception of bundled transactions where one portibthe transaction involves the taxpayer
“providing” the tangible personal property beingtaled.

2) On Schedules 2 and 3, remove any separatedstatirge for delivery only (including any

transaction described as “fuel surcharge”) andsapgrately-stated charge for delivery and inskatiat

together.
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3) On Schedules 2 and 3, remove those transactlessribed with the words “move,”

“reconfigure,” “tear down,” or “knock down” and ah similarly-described transactions, with the
exception of a $$$$$ charge on Schedule 3 to pedvadh moving materials and services to move
OBJECTS.

4) On Schedule 3, remove those transactions dedai“paint roof hatch area,” to “paint under
windows on exterior walls and interior walls,” tpdint [an] AREA,” to “paint and or touchup all
walls on 4 floor [and] paint new conference room,” to “clestairs and apply stair gripper,” to
“provide, modify, and install filler between the land door,” to “replace all bad ceiling tile,” dto
“repair conference room.”

5) On Schedule 3, remove those transactions deskcaib “replace burnt light bulbs,” “replace

burnt light bulbs per lighting schedule,” “replamalbs above ( WORDS REMOVED ),” “replace

light bulbs . . . in misc. light fixtures,” and “ahge out light bulbs and ballast in hallway.”
6) On Schedule 4, remove the transaction for $&&&8ribed as “repairs — Toyota.”
7 Remove all penalties assessed for the periodingrseptember 30, 2007, December 31,

2007, and December 31, 2008.

The taxpayer may contact Taxpayer Services Diviat@01-297-7703 to discuss payment arrangemkiigs.

so ordered.

DATED this day of ,2012.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
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D’'Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

NOTICE OF APPEAL RIGHTS: You have twenty (20) days after the date of thikeoto file a Request for
Reconsideration with the Tax Commission Appealg pmisuant to Utah Code Ann. §63G-4-302. A Request
for Reconsideration must allege newly discoveradence or a mistake of law or fact. If you do fileta
Request for Reconsideration with the Commissian,dtder constitutes final agency action. You hizmiy

(30) days after the date of this order to pursdecjal review of this order in accordance with UG@bde Ann.
8§859-1-601et seq. and 63G-4-401 et seq.
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