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STATEMENT OF THE CASE
This matter came before the Utah State Tax Conmniser an Initial Hearing pursuant to the
provisions of Utah Code Ann. § 59-1-502.5, on Ddoen®, 2010. On June 10, 2010, Respondent (the

“Division”) issued a Notice of Deficiency and Aud@hange (“Statutory Notice”) to Petitioner (the

“Taxpayer”), in which the Division imposed additartax and interest as follows:

Year Tax Penalties Interest Total

2007 $$5$$ $$5$$ $$5$$ $$5$$
Interest has continued to accrue. The audit tdbaged on (1) the Division’s denial of the spenitds
adoption credit (the “Credit”) of $$$3$$ for two &drien and (2) its denial of the one-half of fedesd
deduction of $$$$3$. The parties agree that thesDiv correctly denied the one-half of federaldaduction.
However, the parties disagree on the disallowaht®ecCredit, particularly with the meaning of “aicnant
who adoptsin this state . . . may claim . . . [the Credit]” (emphasis adidéound in Utah Code § 59-10-
1104(2) (2007). The parties provided pre-heariegnoranda citing and discussing legislative intdinthe
Taxpayer’s interpretation of 8§ 59-10-1104(2) isreot, then the Taxpayer would be entitled to thed@ifor
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2007. However, if the Division's interpretationdsrrect, then the Taxpayers would not be entiitethe
Credit for 2007.
APPLICABLE LAW
Utah Code § 59-10-1104 (2007prior version at § 59-10-133) states in part:

(1) As used in this section, a "child who has ect&d need" means a child who meets at
least one of the following conditions:
(a) the child is five years of age or older;
(b) the child:
(i) is under the age of 18; and
(i) has a physical, emotional, or mental disaygilor
(c) the child is a member of a sibling group pthtegether for adoption.

(2) For taxable years beginning on or after Jania005, a claimant whamloptsin this
state a child who has a special need may claim on thienant's individual income tax
return for the taxable year a refundable tax craiditl,000 against taxes otherwise due
under this chapter for:

(&) adoptions for which a court issues an ordantjng the adoption on or after
January 1, 2005;

(b) the taxable year during which a court issuesrder granting the adoption; and

(c) each child who has a special need whom thmala adopts.

(Emphasis added.)

Utah Code § 59-10-1102(1) (2007) defines claimarfolows:

(a) Except as provided in Subsection (1)(b) drseation 59-10-1103(1)(d)claimant”
means aresident or nonresident person.
(b) "Claimant" does not include an estate or trust

(Emphasis added.)

Utah Code § 78-30-8.6(1)-(2) (2007) (current versib§ 78B-6-142) states:

(1) Except as otherwise provided by federal Ewadoption order rendered to aresident
of thisstatethat ismade by aforeign country shall berecognized by the courts of
this state and enforced asif the order wererendered by a court in this state.

(2) A person who adopts a child in a foreign dopmay register the order in this state. A
petition for registration of a foreign adoption eranay be combined with a petition for
a name change. If the court finds that the foreigpption order meets the requirements
of Subsection (1), the court shall order the staggstrar to:
(a) file the order pursuant to Section 78-30+8] a

1 This Order cites to and applies the Utah Individnabme Tax Act that was in effect for the 2007 yaar, the year
at issue in this appeal.



Appeal No. 10-2068

(b) file a certificate of birth for the child muwant to Section 26-2-28.
(Emphasis added.)

DISCUSSION

In November 2007, the Taxpayer, who was a resmfdditah, adopted two siblings from COUNTRY,
with a COUNTRY court issuing the adoption dectee.

The Taxpayer argues that under the plain langubideab Code 88§ 59-10-1104(2) and 78-30-8.6(1),
he is a claimant who adopted the children “in ¢iéde” as required by § 59-10-1104(2). Thus, Berés the
Commission should not review the legislative higtmir§§ 59-10-1104(2) and 78-30-8.6(1). He claihzt
§ 78-30-8.6(1) is unambiguous when it states “asptdn order rendered to a resident of this stade is
made by a foreign country shall becognized by the courts of this statend enforced as if the order were
rendered by a couim this state” (emphasis added). The Taxpayer stressed that3®59-10-1104(2) and
78-30-8.6(1) use the same language of “in thig statdditionally, the Taxpayer contends that thegtion of
his children meets the requirements of § 78-3018 .§¢ the COUNTRY adoption order must be “recogitiize
and “enforced” just as if the order were rendengd bourt in Utah; thus, he meets the requirenfeb8-10-
1104(2) and is “a claimant who adopts in this state

The Division responds that the language of 88 59-1M4(2) and 78-30-8.6(1) is ambiguous and the
legislative history should be considered. The &an further contends that the legislative histogs not
support the Taxpayer's interpretation of “a claitnaho adopts in this state.”

The Commission issued on November 17, 2010 a decisiAppeal No. 10-0486 interpreting the
language of “a claimant who adopts in this statd&dr that appeal, the Commission ruled in a 3<isiten
that a taxpayer was not “a claimant who adopthimgtate” when a foreign court issued an adopiroler,
granting the adoptions. For that decision, the @@sion considered § 78-30-8.6 and the majoritthef
Commissioners found that the taxpayer was notdianent [who] adopts in this state” even when tkpager
met the requirements of § 78-30-8.6 for a foreidopdion. However for this prior decision, the perrdid not
argue in detail the legislative intent of §§ 78&6¢1) and 59-10-1104(2)

2The Taxpayer recalled that the adoptions were tergid in Utah through the Fourth District Cour2®08, which

is after the year at issue. The possible effeet 2008 registration order was not analyzed beddes€axpayer
cannot qualify for a Credit in 2007 based on a totgter issued in 2008See§ 59-10-1104(2)(b) (A Credit must be
taken in the same tax year as the adoption ordeissaed).

3 A redacted copy of Appeal No. 10-0486 is attacleettis Order.

* Section 78-30-8.6 (current version at § 78B-6-14ajt of the Judicial Code, was enacted in 20@#ranumbered
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in 2008. Legislative history for the enactmentudes a House Floor Debate from the 2004 Genewgiblative
Session that suggests the legislators wanted otha®xtra administrative burdens of adoptive mareho adopted
children from a foreign country. (The House Fl@@bate occurred on Day 16 (February 3, 2004) suiagailable
at http://www.le.state.ut.us/asp/audio/index.asp? BAG S&BIll=HB0200S01&Day=0&House=HAdditionally,
a Senate Floor Debate from the 2004 General Leégisl8ession, Day 31 (February 18, 2004), is alsdlable and
accessible dittp://www.le.state.ut.us/asp/audio/index.asp? SMBAGS&Bill=HB0200S01&Day=0&House=5
The House debate does not mention § 59-10-110dr (persion at § 59-10-133), which did not have‘thehis
state” language at that time.

> Section 59-10-1104 (prior version &910-133), part of the Tax Code, was enacted @¢12hd amended
in 2005. (Section 59-10-1104 was also renumbenedaanended in 2006; however the 2006 amendmemnigtit
“taxpayer” to “claimant,” appears to have been pérnany adjustments made to the Individual Incdrag Act for
general clarification purpose&eethe 2006 Floor Debates found at http://www.leestatus/asp/audio/index.asp?
Sess=2006GS&Day=0&Bill=SB0037&House=a8d_http://www.le.state.ut.us/asp/audio/index.8e38=2006GS
&Bill=SB0037&Day=0&House=H) The legislative history for the enactment inida a Senate Floor Debate from
the 2001 General Legislative Session that suggiestegislators wanted the new law to serve madtpirposes
including saving the state money, assisting adepiarents, and getting special needs childrenbietier homes.
(The Senate Floor Debate occurred on Day 33 (Fepdf 2001) and is available at http://le.utah/gep/audio/
index.asp?Sess=2001GS&Day=0&Bill=SB0071&HouseA&ditionally, a House Floor Debate from the 2001
General Legislative Session, Day 39 (February PR12is also available and accessible at http://Mevatate.ut.us/
asp/audio/index.asp?Sess=2001GS&Day=0&Bill=SB007&FDuse=H) In 2001, the bill did not include the “in
this state” language; instead, it required thatikldo be in the permanent custody of the Utahigiiwm of Child and
Family Services for the child to qualify as “a ¢hWwho has a special needSee§ 59-10-133(1)(a) (2004). Also, the
Senate debate in 2001 does not, and had no reasmention § 78-30-8.6 (foreign adoptions) bec#&.$8-30-8.6
was enacted in 2004, after the enactment of § 59103 in 2001.

The 2005 amendment to § 59-10-110b(wersion at § 59-10-133) removed the requiresémt a child
be in the permanent custody of the Utah Divisio&€bild and Family Services and that a child cowtar should
not be returned to the home of his or her bioldgieasents for the child to qualify as “a child whas a special
need.” The amendment also added the “in this"statguage so the Credit was limited to a “taxpaybo adopts
in this state a child who has a special need .The legislative history for the amendment includeSenate Floor
Debate from the 2005 General Legislative Sessianghggests the legislators supported the amendoremultiple
purposes, just as they had with the statute’smalgnactment in 2001; the legislators wanted $tstadoptive
parents and get children into better homes, €fbe Senate Floor Debate occurred on Day 15 (Jardiarg005)
and is available dittp://le.utah.gov/asp/audio/index.asp?Sess=2009%5&0&Bill=SB0125&House=SSenate
Floor debates for Days 16 and 17 (February 1-25p@¢€e also available at that site. Additionadlyslouse Floor
Debate from the 2005 General Legislative Sessiay, &l (February 16, 2005) is available and acclesaib
http://le.utah.gov/asp/audio/index.asp?Sess=200RiE&EB0125&Day=0&House=k) However, in the 2005
Senate debate, the legislators did not focus cingdlve state money, although they were concerbedtahe
possible costs of extending the Credit to moredg®gps. Also in the Senate debate, Senator Hellériefly
explained that the “in this state” language waseaddhile the bill was in committee, to address aafer
Hellewell's concerns about an out-of-state perdaiming the Credit. $eeSenate Floor Debate occurring on Day
15 (January 31, 2005) at 1:04-1:38. The clip &ilable at
http://le.utah.gov/asp/audio/index.asp?Sess=200905&0&Bill=SB0125&House=S) Senator Hellewell then
explained that the bill was amended to requireath@ptions to occur in Utah for a taxpayer to qydbf the Credit.
Senator Hellewell did not state that the amendiédelguired a taxpayer to be in the state to duddtir the Credit.
Furthermore, the Minutes of the Senate Revenuélardtion Standing Committee from January 25, 2068 do
not indicate the amended bill prevented out-ofestddimants, instead the minutes only state thendetebill
“requires that an adoption occur in this statesfeaxpayer to be eligible for a tax credit.” (TMeutes of the
Senate Revenue and Taxation Standing Committee Jemmary 25, 2005 are available at
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The Taxpayer argues that “in this state” does pptyato the geographic location of the court but
instead to a taxpayer’s (adoptive parent’s) resigestatus. He relies on a comment by Senator Welle
during a discussion about the 2005 amendment & 8051104 (prior version at § 59-10-133) and aiso o
Utah Code § 78B-6-105. Notably, though, while&enHellewell had stated that the 2005 bill wasaded
in committee because of concerns that an out-té-prson could claim the Credit, he also onlesit#iat the
amended bill added the requirement that the adeptmoccur in Utah, not that the taxpayer be ideas of
Utah?®

The Division disagrees with the Taxpayer’s intetgtion of the legislative history. The Division
asserts that “adopts in this state” means adjugtidgatUtah and that the legislative history show88.0-1104
was enacted for fiscal reasons, to save the staeynand that interpreting “adopts in this stagelhclude
foreign adoptions would not achieve this goal. €istent with the Division’s argument, § 59-10-11pdor
version at 8 59-10-133), as originally enacted, lofidt the Credit to children who were in the pemeat
custody of the Utah Division of Child and Familyr@ees (“Utah DCFS”) before adoptidnHowever, while
saving money was one of the goals of the enactntieatstatutory and legislative histories indicdte t
legislators had other goals as well. In 2005 Ligislature amended the Credit, extending it tqpidas of
children with special needs who are not in the erent custody of the State of Utah. This actiossduot
appear to support a goal of saving Utah money.itahally, the Senate Floor debates for the enactrard
amendment of § 59-10-1104 (prior version at § 5%438) suggest that the Legislature also had this gda
assisting adoptive parents and getting specialselittiren into better homés.

The Division also emphasizes that §§ 78-30-8.6(it) 29-10-1104 are located in different codes,
namely the Judicial Code and the Tax Code, resfmdgti The Division argues that the legislativetrig of
§ 78-30-8.6 shows that statute was enacted to igjntipe adoption process for families, not to extémthem

the same benefits offered to families who adogticdn in Utah. Lastly, the Division asserts tlnet ¢eneral

http://www.le.state.ut.us/~2005/htmdoc/sbillhtm/$B8.htm) Lastly, in the Senate debate, no one mentianed
discussed § 78-30-8.6 (foreign adoptions), enaditrihg the prior year, even though § 78-30-8.6(49 aontained
the language of “in this state.”

®SeeSenate Floor Debate occurring on Day 15 (Janukr@05) at 1:04-1:38. The clip is available at
http://le.utah.gov/asp/audio/index.asp?Sess=2009%$&0&Bill=SB0125&House=S

" See§ 59-10-133 (2004)

8 SeeSenate Floor Debate occurring on Day 33 (Febrli&n2001), available at http:/le.utah.gov/asp/alidiex
.asp?Sess=2001GS&Day=0&Bill=SB0071&Housestsl Senate Floor Debate occurring on Day 15 (Jsrdia
2005), available dtttp://le.utah.gov/asp/audio/index.asp?Sess=20090$&0&Bill=SB0125&House=S
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principles of statutory construction require stesfor tax credits and exemptions to be interpnetatbwly,
against a taxpayer; and for this proposition, thesidn citesParson Asphalt

The plain language of Utah Code 8§ 59-10-1104(8pisambiguous. The statute allows the Credit for
an adoption “in this state.” The adoption in qimsbccurred in COUNTRY and was given effect foak/t
purposes under our law, as required by § 78-30-Bitblations similar to foreign adoptions oftenwcdVith
other states, there is a constitutional requirertt@ttUtah give other states’ laws “full faith asrddit.” Thus,

a marriage in STATE 1 is effective in Utah. Howeuwbat does not mean the marriage occurred “i thi
state.” For this appeal, the adoption was an adopt COUNTRY. While § 78-30-8.6 requires Utaluds
to recognize and enforce the COUNTRY order aswkite rendered by a court in this state, this toedalls
short of directing that the COUNTRY adoption shobddtreated as a Utah adoption for tax purposes.

Tax credits are to be narrowly construed. To tkierd the legislative history is instructive, it is
noteworthy that the Credit was originally limitemi@ddoptions of children from the permanent custifdie
Utah DCFS and was later expanded to include adoptibother children not in Utah custody. Basethis
legislative history, a reasonable interpretaticthad the Legislature recognized there were Utddreim with
special needs who were not in Utah custody antegeslature wanted these children adopted, toaveer,
there is no legislative history suggesting thatiteh Legislature intended to provide assistanpatents who
adopted children of COUNTRY, of any other foreigruntry, or of any other state of the United Statesn if
the parents were or would become Utah residenttsis,Ta narrow interpretation of the Credit, lintiih to
adoptions occurring in Utah, still puts in full eét the apparent legislative intent of encouragiegadoption
of Utah children with special needs.

Thus, there is no reason for the Commission tortiéen its prior interpretation of “a claimant who
adopts in this state,” found in the initial hearitgcision for Appeal No. 10-0486. A taxpayer whklogts
children through an adoption order issued by aidoreourt and meets § 78-30-8.6(1) has still nawsh
himself or herself to be “a claimant who adoptthis state” for purposes of the Credit found § $91104.

In conclusion, the Taxpayer has not shown thatogted the children in this state, so he also bas n

shown that the Division’s assessment is incorré&tierefore, the assessment should be sustained.

Aimee Nielson-Larios
Administrative Law Judge

°Parson Asphalt v. Utah State Tax Commissiy P.2d 397 (Utah 1980).
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DECISION AND ORDER

Based upon the foregoing, the Commission sustam®tvision’s assessment in its entirety. The
Taxpayers’ appeal is denied. It is so ordered.

This decision does not limit a party's right tooarRal Hearing. However, this Decision and Ordéir wi
become the Final Decision and Order of the Comunissiless any party to this case files a writteuest
within thirty (30) days of the date of this decisito proceed to a Formal Hearing. Such a requnedi Ise
mailed to the address listed below and must incthddPetitioner's name, address, and appeal number:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.

DATED this day of ,2011.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner

Michael J. Cragun
Commissioner
DISSENT

| respectfully dissent from my colleagues.

It is not clear from the legislative record thag thegislature intended to exclude the adoption of
special needs children from other states or framidm countries. It is possible the question wasenraised
during the legislative debate. If the Legislaturé mtend to deny a credit for adoption of speciakds
children from other states and foreign countries/auld be better for this to be clarified in law.

It is an often-cited principle to be cautious whieterpreting tax statutes against taxpayers. As the

Supreme Court wrote iGounty Board of Equalization of Wasatch County tanState Tax Commission
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944 P.2d 370, 373-74 (Utah 1997):

It is an established rule in the construction af s&atutes that if any doubt exists as to the
meaning of the statute, “our practice is consteu@tion statutes liberally in favor of the
taxpayer, leaving it to the legislature to cladfy intent to be more restrictive if such intent
exists.” Salt Lake County v. State Tax ComnTA9 P.2d 1131, 1132 (Utah 1989).

In this case, | would apply that principle.

It is undisputed the Taxpayers were residentiisfdtate when the adoptions of their two children
were finalized. Itis undisputed the Taxpayersxeld special needs children. Per UCA § 78-30-88{ah
courts must recognize and enforce the Taxpayersigo adoption orders as if a Utah court rendehed t
orders. Thus the Taxpayer’'s adoptions orders aredime as adoption orders rendered by a Utaharodigs
such the Taxpayer’s adoptions are adoptions irsthte. Therefore the Tax Commission should razedhe

Taxpayers as claimants whose adoptions qualifthierefundable tax credit against taxes otherwige d

D’Arcy Dixon Pignanelli
Commissioner

Notice: If a Formal Hearing is not requested as discuabede, failure to pay the balance resulting frois th
order within thirty (30) days from the date of thigler may result in a late payment penalty.
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