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STATEMENT OF THE CASE
This matter came before the Commission for andhiitearing on March 31, 2011 in accordance with
Utah Code Ann. §59-1-502.5.

Petitioner (the “Taxpayer”) is appealing an audiidency of additional Utah sales and use tax and

interest, which the Auditing Division (“Divisioniimposed for the period September 1, 2006 through 30,
2009 in a Statutory Notice — Sales and Use Taxa{t&try Notice”) dated June 10, 2010. In its Statut
Notice, the Division assessed sales or use tapmmoamately $$$$$ of machinery purchased durieg®09
tax year. The Taxpayer had claimed a manufactxesnption from sales tax on the machinery.

The Division determined that the Taxpayer didqwatlify to purchase the items of tangible personal
property tax-free under the manufacturer exemgierause the Taxpayer did not meet all of the ciomdgit
required to qualify, as set forth in Utah Code AgB9-12-104(14). Specifically, the Division detemeq that
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the Taxpayer was not a “manufacturing facility,”iethis defined in UCA 859-12-102(52) to mean an
establishment described in Codes 2000 to 399%df#87 Standard Industrial Classification ManugIC”).

The Taxpayer disputes the Division’s determingtayguing that its operation is best described unde
SIC Code 3999 — Manufacturing, Not Elsewhere Cliesbi

APPLICABLE LAW"
Utah Code Ann. §59-12-103(1)(a) provides thakagémposed on the purchaser for amount paid or

charged for retail sales of tangible personal ptgpaade within the state.

For sales that would otherwise be taxable, Utatpiavides for a number of exemptions from sales
and use tax. UCA 8§59-12-104(14) exempts from taratertain sales of tangible personal propertyahat
used in a manufacturing facility. Section 59-12JBovides as follows in pertinent part:

The following sales and used are exempt from thestémposed by this chapter:

(14) (a) except as provided in Subsection (14Kbjounts paid or charged on or after July
1, 2006, for a purchase or lease by a manufactdaicility except for a cogeneration
facility, of the following:
(i) machinery and equipment that:
(A) are used:
(I) for a manufacturing facility except for a maaaturing facility that is a scrap
recycler described in Subsection 59-12-102(55)(b):
(Aa) in the manufacturing process;
(Bb) to manufacture an item sold as tangilglesonal property; and
(Cc) beginning on July 1, 2009, in a manufactufauglity described in this
Subsection (14)(a)(i)(A)() in the state; or
(IN for a manufacturing facility that is a scragrycler described in Subsection 59-
12-102(55)(b):
(Aa) to process an item sold as tangible persomgigsty; and
(Bb) beginning on July 1, 2009, in a manufactuffiagility described in this
Subsection (14)(@)(i))(A)(Il) in the state; and
(B) have an economic life of three or more years

For purposes of the manufacturer exemption ini@e&9-12-104(14), “manufacturing facility” is
defined in UCA 859-12-102(54)(a) to mean “an edshibhent described in SIC Codes 2000 to 3999 of the
1987 Standard Industrial Classification Manualh&f Eederal Executive Office of the President, @ffi€
Management and Budget[.]”

The 1987 Standard Industrial Classification Marsil Code 0723 describes “Crop Preparation
Services for Market, Except Cotton Ginning” to imbé the following establishments:

Establishments primarily engaged in performing isess on crops, subsequent to their
harvest, with the intent of preparing them for nedrdr further processing.

1 The statutes at issue in this case underwengelsathuring the audit period. None of those chaaffest the outcome of this
case. The Commission cites 2009 statutes.



Appeal No. 10-2057

The 1987 Standard Industrial Classification Margi& Code 3999 describes “Manufacturing Not
Elsewhere Classified” to include the following dBishments:

Establishments primarily engaged in manufacturingcellaneous fabricated products,

including beauty shop and barber shop equipmeitwaak; tobacco pipes and cigarette

holders; coin-operated amusement machines; matdaesiles; lamp shades; feathers;
artificial trees and flowers made from all matesjadxcept glass; dressed and dyed furs;
umbrellas, parasols, and canes; and other artinid¢®lsewhere classified.

Utah Code Ann. 859-1-1417 provides, “[iin a prodagdefore the commission, the burden of proof
is on the petitioner . . . ."

DISCUSSION

The only issue before the Commission is whetheTthgayer qualifies as a “manufacturing facility”
for purposes of the manufacturer exemption frorasahd use tax. If the Commission determinesthieat
Taxpayer is not a “manufacturing facility,” theretiiaxpayer does not meet all the requirements sage®
qualify for the exemption, and its appeal will lneed. If the Commission determines that the Tgepis a
“manufacturing facility,” it will then determine vether there is sufficient evidence to show thaffdogayer
meets all other requirements in order to qualifytfie exemption.

The list of requirements that must be met to i the manufacturer exemption is found in Sgcti
59-12-104(14). To qualify, the tangible persomalerty must first qualify as a normal operatingaeement;
or machinery or equipment used in new or expandpggations. If it qualifies as either of these, pnoperty
must also: 1) be used in the manufacturing pro@dsve an economic life of three or more yeard;3) be
used in a manufacturing facility in Utah. If tlemgible personal property at issue does not meet thlese
requirements (i.e., even if it meets all requiretadnut one), then the purchase or lease of thaeptypdoes
not qualify for the exemption and, thus, is a tdeatansaction.

The Division asserts that the Taxpayer does natifgufor the manufacturer exemption on the
purchases at issue because it does not meet thigidefof “manufacturing facility,” one of the regrements
to qualify for the exemption. Specifically, theviZion argues that Taxpayer is not a “manufactuiaadity,”
as defined in Section 59-12-104(54). Under théibiion, a business is not a “manufacturing fagfliand
cannot qualify for the exemption unless is it “atablishment described in SIC Codes 2000 to 399Beof
1987 Standard Industrial Classification Manual.”

The Division argues that the Taxpayer's facilgyclassified under SIC Code 0723 of the 1987
Standard Industrial Classification Manual, whictlirdes “[e]stablishments primarily engaged in periag
services on crops, subsequent to their harvesh thié intent of preparing them for market or furthe

processing.” The SIC Manual provides examplediisrdiassification, including “seed cleaning, csielling,

-3-
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cotton seed delinting, nut hulling and shelling] @eanut shelling.” The Taxpayer disagrees, anddydace
its establishment under SIC Code 3999 as “ManufexgfiNot Elsewhere Classified.”

In support of its position, the Taxpayer look#te SIC Manual’'s description of “manufacturing.” As
guoted by the Taxpayer, the SIC Manual descrilsam#nufacturing section as follows:
The manufacturing division includes establishmémthe mechanical or chemical
transformation of materials or products or substaimuto new products. These establishments

are usually described as plants, factories, orspalhd characteristically use power driven
machines and material handling equipment. Alsaliteet! is the blending of materials . . . .

The materials used by manufacturing establishmmeaysbe purchased directly from
producers, obtained through customary trade chanoelsecured . . . by transferring the
product from one establishment to another whicimder the same ownership. Manufacturing
production is usually carried on for the wholesabeket . . . or to order for industrial users,
rather than for direct sale to the domestic consume

The Division agrees with the Taxpayer that manuféng requires “the mechanical or chemical
transformation of materials or products or substanioto new products.” It cites cases indicatingt th
processing agricultural products does not transtbevagricultural products into new produ&se Hartranft
v. Wiegmann, 121 U.S. 609, 615 (1887) (processing corks hygiag, removing contaminants, washing,
steaming, and removing tannin to remove elastititymanufacturing)see also East Texas Motor Freight
Linesv. Frozen Food Express, 351 U.S. 49, 54 (1956) (“A chicken that has bietlad and dressed is still a
chicken. Removal of its feathers and entrails hadenit ready for market. But we cannot concludetthia

processing which merely makes the chicken marketaiohs it into a ‘manufactured’ commodity”).

Applying these principles to the Taxpayer’s opergtit is clear that the Taxpayer cleans extraseou
materials from ( WORDS REMOVED ), and bags timalfiproduct for use by end customers. But the final
product has not been transformed into anythingrdtien ( X ). It is clear that the Taxpayer’s @i®ns
perform vital functions to ready ( X ) for markBlevertheless, the activities are not manufacguaimd thus

do not qualify the Taxpayer's for tax-free purclesader the manufacturer exemption.

Clinton Jensen
Administrative Law Judge

DECISION AND ORDER

Based upon the foregoing, the Commission findsttiai axpayer is not a “manufacturing

facility” for purposes of the manufacturer exemptand that, as a result, its purchases do notfgdalithe
exemption. Accordingly, the Commission denies Thgpayer’'s appeal and sustains the Division’s audit

assessment. Itis so ordered.
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This decision does not limit a party's right tooaral Hearing. However, this Decision and Ordéir wi
become the Final Decision and Order of the Comunisghless any party to this case files a writteuest
within thirty (30) days of the date of this decisito proceed to a Formal Hearing. Such a requnedi Ise

mailed to the address listed below and must inchheéeTaxpayer's name, address, and appeal number:
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Utah State Tax Commission

Appeals Division
210 North 1950 West

Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.

DATED this

day of

0112

R. Bruce Johnson
Commission Chair

D’Arcy Dixon Pignanelli
Commissioner

Marc B. Johnson
Commissioner

Michael J. Cragun
Commissioner



