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STATEMENT OF THE CASE

This matter came before the Utah State Tax Conomissn February 14, 2011 for an

Initial Hearing in accordance with Utah Code Anm98l-502.5. Petitioner (the “Taxpayer”)

disputed the imposition of tax, penalty, and inte@ssessed as the result of a sales tax audit on a
title transfer for a vehicle. On May 24, 2010, tAaditing Division of the Utah State Tax

Commission (the “Division) assessed the Taxpaykrssax on what the Division considered a

sale of a vehicle for a purchase price of $$$$$.

APPLICABLE LAW?

Utah law imposes a sales tax on the purchasenfouats paid or charged for:

() amounts paid or charged for tangible persomaperty if within this state the tangible

personal property is:
(i) stored;
(i) used; or

! Utah law had changes, not material to the outcoflis case, from 2008 to 2010. The Commissiogscit
the statutes in effect as of the beginning of tditgperiod in 2008.
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(iif) consumed.

Utah Code Ann. 859-12-103(1). Utah law providealastax exemption for:
a product purchased for resale in this state, enrdgular course of business,
either in its original form or as an ingredient oomponent part of a
manufactured or compounded product;

Utah Code Ann. §50-12-104(25).
Utah Code Ann. 859-12-102(83)(a) defines “purchasm” and “sales price” as follows:

"Purchase price" and "sales price" mean the totalent of consideration:
() valued in money; and
(i) for which tangible personal property, a prottransferred electronically,
or services are:
(A) sold;
(B) leased; or
(C) rented.

Unless exempted, a person may not operate and aeroway not give another person
permission to operate a motor vehicle, combinatibrvehicles, trailer, semitrailer, vintage
vehicle, off-highway vehicle, or vessel in thiststainless it has been registered in accordance
with this chapter, Title 41, Chapter 22, Off-Highw&ehicles, or Title 73, Chapter 18, State
Boating Act.

Utah Code Ann. 841-1a-201.

Utah law allows for use of dealer license platgs ticense automobile dealer, as follows

in pertinent part:

(1) Except as provided under this chapter, a deadsr operate or move a motor
vehicle displaying a dealer plate issued by thdsidia upon the highways
without registering it under Title 41, Chapter Mator Vehicle Act, if the dealer
owns or possesses the motor vehicle by consignfoerdsale.

(5) Dealer plates may not be used:
(a) (i) on a motor vehicle leased or rented fanpensation; or
(i) in lieu of registration, on a motor vehideld by the dealer; or
(b) on a loaded motor vehicle over 12,000 poundsgfaden weight unless
a special loaded demonstration permit is obtaineu the division.
Utah Code Ann. 841-3-501
The Utah Legislature has provided that the taxpggaerally bears the burden of proof
in proceedings before the Tax Commission. UtaheCadn. 859-1-1417 provides that “[ijn a
proceeding before the commission, the burden affpsoon the petitioner . . . .”
DISCUSSION
The Taxpayer is a licensed auto dealer in the stitUtah. On or about June 6, 2008, the

Taxpayer completed a Motor Vehicle Contract of Stile “Sale Contract”) for a 2007 Cadillac
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Escalade (the “Cadillac”). The Sale Contract intlidathat “PETITIONER” sold the Cadillac to
“PERSON 1/PETITIONER.” The Taxpayer did not inclusies tax on the Sale Contract. The
Motor Vehicle Division of the Utah State Tax Comsie (the “DMV”) issued title for the
Cadillac to “PETITIONER,” and listed FINANCIAL INSTTUTION as lienholder.

The Division completed an audit of the transactmal issuance of a title. Because the
Taxpayer paid no sales tax on the sales agreetherivision computed sales tax and assessed
that tax in a May 24, 2010 letter to the Taxpa¥ée Taxpayer timely appealed the audit.

The Taxpayer argued that there was no sale of#uillac. Rather, The Taxpayer titled
and registered it in the name of the business taimimnore favorable financing available to the
owner and user of a vehicle. The Taxpayer explathatito finance a car as inventory required
flooring financing that had higher cost and lesgofable terms than owner financing. The
Taxpayer presented evidence that it constantlyttdadillac offered for sale from July 6, 2008
through May 24, 2010. The Taxpayer acknowledgedinmubver 20,000 miles on the Cadillac
during that time. The Taxpayer defended that usdicating that it was common for Utah auto
dealers to use unregistered inventory vehicles uadiealer plate for a dealership business such
as a personal vehicle for dealership personnehimgnfor parts, and vacations for dealership
personnel. The Taxpayer argued that it should ediaked for using a vehicle in the same way
that other dealers use vehicles under a dealax. plat

The Division argued that a sales tax is a tax tnasaction, and that titling a vehicle to
finance it created a taxable transaction. As arradtive argument, the Division argued that even
had the Taxpayer not financed the Cadillac throtighissuance of a title and registration, the
dealership’s or personal use by employees or owsfdise dealership was a “use” that triggered
a sales tax under Utah law.

Utah Code Ann. 841-3-501(1) provides that “a deabay operate or move a motor
vehicle displaying a dealer plate.” Utah Code Ag#l1-3-501(5) goes on to place limitations on
the use of a vehicle under dealer plates, but tappdy only to vehicles rented or sold by the
dealership or to “a loaded motor vehicle over 1Q,p0unds gross laden weight.” This lack of
limitation on use of dealer plates would tend tpput the Taxpayer's argumethtat there is no
problem with a dealership using vehicles in invepfor its own or its employees use so long as
the vehicles are in inventory and the dealer disptadealer plate.

Utah laws relating to sales tax, however, are awtroad as the exceptions to laws
pertaining to dealer plates. Utah law providesamgotion for “a product purchased for resale in
this state, in the regular course [a licensed gabebolder’s] business.” Utah Code Ann. §50-12-

104(25). Utah law also imposes sales tax on “ansopaid or charged for tangible personal
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property if within this state the tangible persomabperty is: (i) stored; (ii)_usedor (iii)
consumed.” Utah Code Ann. 859-12-103(1)(l)(emphasided). These provisions may seem at
odds for property that is held for resale and,hat same time, used for personal or business
purposes. But they can be harmonized because itheralifference between uses that are for
legitimate resale purposes and uses that are related to general business or personal purposes.
In the case of automobiles, a test drive with septidl buyer, moving a vehicle to a repair
facility, or having a vehicle detailed would relatiectly to resale and would not trigger sales
tax. Use of a vehicle from inventory to run errgmusk up parts or supplies, or personal use such
as travel to and from work or for vacation are legfitimately related to resale and trigger sales
tax. This result is consistent with past CommissiasesSee, e.g., Utah State Tax Commission
case no. 95-0115 (seller of books liable for std&son items taken from inventory and used by
business).

Applying Utah law to the facts of this case, ttexpayer used the Cadillac for personal
and business purposes. Thus, the Taxpayer is Ifablsales tax on the amount paid for the
Cadillac, without regard to whether it was invohindh sales transaction. On the basis of the facts
presented and Utah law, there is good cause toldipte Division’s audit imposing sales tax on
the Cadillac.

Clinton Jensen
Administrative Law Judge

DECISION AND ORDER

On the basis of the foregoing, the Commissionasustthe Division’s audit assessment.

It is so ordered.

This decision does not limit a party’s right té-armal Hearing. However, this Decision
and Order will become the Final Decision and Omfethe Commission unless any party to this
case files a written request within thirty (30) dagf the date of this decision to proceed to a
Formal Hearing. Such a request shall be mailgtig¢@ddress listed below and must include the
Petitioner's name, address, and appeal nhumber:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134
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Failure to request a Formal Hearing will precludg &urther appeal rights in this matter.

DATED this day of , 2011.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

NOTICE: Failure to pay the balance due as a reduhis order within thirty days from the date
hereon may result in an additional penalty.



