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STATEMENT OF THE CASE
This appeal was filed by PETITIONER, (PETITIONER)rh the decision of the County

Board of Equalization regarding the above listettg@la This matter was scheduled for an Initial

Hearing on November 2, 2010, along with other darzethe same subdivision that were either
owned by PETITIONER or for which PETITIONER had abtd authorization to represent the
owner. The current owner of the property, PROPERDOWNER (the Property Owner)

purchased this property from PETITIONER on Septen2h@009. The Property Owner did not

! This appeal to the State Tax Commission was ble@ETITIONER, which was not the owner of the
property at the time of filing. As was the Tax Corssion’s appeal process, the appeal was originally
opened in the name of the property owner, PROPERWNER.
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file this appeal, nor did he submit a written awidetion to have PETITIONER represent him in

this proceeding. PETITIONER was given notice to rsitbwritten authorization from the

Property Owner to file this appeal and no authtiorawas submitted. Because of concerns that

PETITIONER lacked standing to file this appeal d@hdt the Tax Commission may not have

jurisdiction, the Commission, sua sponte, will ddeswhether this appeal is properly before it.
APPLICABLE LAW

(1) (a) A taxpayer dissatisfied with the valuatanthe equalization of the taxpayer’s real

property may make an application to appeal byfil{ilg the application with the county board of
equalization within the time period described inb&ection (2) . . . (5) If any taxpayer is
dissatisfied with the decision of the county boaf@&qualization, the taxpayer may file an appeal
with the commission as prescribed in Section 58261 (Utah Code Sec. 59-2-1004(1) & (5).)

(1) Any person dissatisfied with the decision of thounty board of equalization
concerning the assessment and equalization of aogepy, or the determination of any
exemption in which the person has an interest, ampeal that decision to the commission by
filing a notice of appeal specifying the grounds thee appeal with the county auditor within 30
days after the final action of the county board. .. (Utah Code Ann. Sec. 59-2-1006(1).)

Prior to May 22 each year, the county assessorl asegrtain the names of the owners of
all property which is subject to taxation by theiaty, and shall assess the property to the owner,
claimant of record, or occupant in possession otrobat 12 o’clock midnight of January 1 in the
tax year, unless a subsequent conveyance of owpeathe real property was recorded in the
office of the county recorder more than 14 calerttys before the date of mailing of the tax
notice. In that case, any tax notice may be maded, the tax assessed, to the new owner. (Utah
Code Ann. Sec. 59-2-303.)

(1) The treasurer shall: . .. (b) furnish toletaxpayer . . . a notice stating: (i) the kind
and value of property assessed to the taxpayer, . .(iv) the amount of taxes levied . . (4eT
notice shall be mailed by November 1. (Utah C8de. 59-2-1317.)

A tax upon real property is a lien against the propassessed. (Utah Code Sec. 59-2-
1325(1)(a).)

FACTUAL FINDINGS
1. PETITIONER owned this property as of January 1,9200
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2. PETITIONER continued to own this property throughglist 2009. Accordingly, the
County’s valuation notice was addressed and m&I&RETITIONER. This notice is mailed on or
around July 22, of each tax yéar.

3. PETITIONER sold the subject property on Septemh&0®9 to PROPERTY OWNER,
the current owner of the property.

4. PETITIONER filled out and filed the form entitledofeal to the Salt Lake County Board
of Equalization. The form was dated and signed byepresentative for PETITIONER on
September 14, 2009. On the form in the spaceltm fihe name of the owner of record, the name
identified was “PETITIONER”

5. After the appeal was filed, the County generatezbmputer document titled B of E
Cover Sheet. On that sheet, which was dated Octdbe 2009, it lists, “Property Owner:
PROPERTY OWNER”

6. The County Board of Equalization processed the apmnd did not contest
PETITIONER’ standing. When the County Board of Huadion issued its decision, which did
not occur until March 3, 2010, the County BoardEsfualization mailed the decision to the
Property Owner's (PROPERTY OWNER'’s) attention.

DISCUSSION

In addition to the issue of valuation, PETITIONERw@es two points: 1) that it is entitled
to file this appeal in its own right pursuant toabltCode Sec. 59-2-1006; and 2) if the appeal
were successful and a refund issued based on ticeroe, the refund should be paid out to
PETITIONER and not the Property Owrfer.

Upon review of the applicable statutory provisidnsthe Utah Property Tax Act,
PETITIONER does not have standing to bring thiseapbjn its own right without written consent
from, or joinder by, the Property Owner for two seas. First, PETITIONER would not be
responsible for payment of any increase in tax thsdlted from the appeal. Second, the current
Property Owner, not PETITIONER owned the propettyha time the appeal to the Board of
Equalization was filed and received the Notice edigdion of the Board of Equalization, including
the right of appeal before the Tax Commission.

Furthermore, PETITIONER presented no legal basenuphich the Tax Commission
can order a refund to be granted to a party whonditl pay the taxes directly to a taxing

jurisdiction or entity.

2 See Utah Code Sec. 59-2-919.1.
® PETITIONERS indicates in its briefing on this poihat it would deduct a portion of its expenses an
then pay over to the Property Owner a pro rataqodf the refund.

-3-
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PETITIONER’S Standing to Appeal

The first point to address is whether PETITIONERyrappeal this property without the
participation or consent of the current owner. Ehare two critical issues involved in this appeal
that, although not individually dispositive, takérgether raise significant concerns. The first
situation is the tax liability on the Property Ownhat may result from an increase in the
valuation and property taxé#\s the County pointed out at the hearing, it & Froperty Owner
and not PETITIONER who would be responsible formagt of the additional tax. Utah Code
Sec. 59-2-303 provides that the County assessrtmey to the owner on January 1 of the tax
year, “unless a subsequent conveyance of ownerghipe real property was recorded in the
office of the county recorder more than 14 calerttays before the date of mailing of the tax
notice® If the owner of record has changed the County as®ess the tax to the new owner.” In
this case the County had changed the owner of detwothe Property Owner by October 20,
2009, as indicated on the County Board of Equadinatecord. Utah Code Sec. 59-2-1325(1)(a)
provides that tax upon real property is a lien asfaihe property assessed. Utah Code Sec. 59-1-
1332.5(2)(a) & (3)(a) provide the process for nmgjliand publishing notices of delinquency on
the payment of the real property taxes, statingntiteces are mailed to the delinquent taxpayers
and when published the notice lists the hame ofitHmquent taxpayer. Although “taxpayer” is
not defined in the Property Tax Act, there is lggacedent that states that the “taxpayer” is the
property owner® The Commission finds that while there may be nthe: one owner with an
undivided interest in a given yeaonly one of those owners is legally responsibl@ay the
taxes, and bears the risk and exposure from atagase, at any given point in time.

Accordingly, if taxes are raised as the result ofag appeal, the liability for the
additional tax falls on the owner at the time acréased assessment is levied. In this case, the
current owner, PROPERTY OWNER, MeETITIONER would risk the exposure in the event of
a tax increase. PETITIONER made no representdkiahit would be obligated to pay a tax

* A possible outcome from this appeal is that tHee/af the property is raised, which would resnlgi
property tax increase. S8eard of Equalization of Salt Lake County vs. Tax Commission of the Sate of
Utah, ex rel Schneiter, 899 P.2d 1228 (Utah 1995).

® The County is required to mail the tax notice atet than November 1 of each tax year. See Utale Cod
Sec. 59-2-1317.

® SeeAlliant Techsystem, Inc., v. Tax Commission and Salt Lake County Board of Equalization, 80 P3d 582
(Utah Ct. Apps. 2003). IAlliant the issue was who was the “taxpayer” for purpagestah Code Sec.
59-2-1001. The Court concluded, “[T]he “taxpayexr'the person legally responsible for the tax. With
regard to property tax cases, that person is theepty owner.”

That ruling was citing a Utah Supreme Court decidguchanan v. Hansen, 820 P.2d 908 (Utah 1991),
which specified that “[tlhe legal owner as of Jaiyuhof the tax year is held to have a duty to theytaxes
for that year .. .."
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increase that resulted from this appeal. AlthotghProperty Owner may be legally required to
pay the taxes, the County’s recourse for unpaighgnty tax liabilities is against the property
itself, not the owner.

In addition, although PETITIONER owned the propeoty the January 1 lien date,
appeal rights for the Board of Equalization weranged to PETITIONER as the owner of record
at the time of the valuation notice, the propedg been conveyed to PROPERTY OWNER prior
the filing of the appeal. Consequently, the deni®f the Board of Equalization, which granted
appeal rights before the Tax Commission, was sethtet current owner, not PETITIONER.

Because of these circumstances, the Commissioss fimak the Property Owner is an
indispensable third party.

PETITIONER argues that under Utah Code Sec. 59a6-IiDhas the right to file this
appeal to the Utah Tax Commission. While Utah C8ée. 59-2-1004 indicates that it is the
“taxpayer” who may file an appeal to the County Bbaf Equalization and if dissatisfied with
the decision the “taxpayer” may file an appeal vifie State Tax Commission, Utah Code Sec.
59-2-1006 is more permissive. That section stdfasy person dissatisfied with the decision of
the county board of equalization concerning thesssent and equalization of any property, or
the determination of any exemption in which thesparhas an interest, may appeal that decision
to the commission . . .” IKimball v. Salt Lake County Board of Equalization, 943 P.2d 642
(Utah 1997), the Utah Supreme Court, addressingighé of a county assessor to file an appeal
from the Board of Equalization found that this psion was “broad enough to include county
assessors”.

The Commission is faced with the question of whethaey person” is broad enough to
include a party who is no longer the owner, whorttl pay the taxes, and who has no risk if the
taxes are increased by an action of the Commissidiiough clearly the language of Sec. 1006
is broader than Sec. 1004, there is no basis toras# provides an unlimited right to appeal to
another party. PETITIONER is no longer the partsedily at interest in this matter as any
additional tax that might result from this appeabuld become a lien against the property
affecting the Property Owner.

PETITIONER’S Request for Refund

The second issue to consider is PETITIONER’ arguntieat if a refund resulted from
this appeal, PETITIONER should be issued the refuather than the Property Owner.
PETITIONER stated it had paid a portion equal $opito rata share of the tax at the time it sold
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the property. On this basis PETITIONER assertetittslould receive the refund or at least that
portion of the refund pursuant to Utah Code See2-8330(2)’

The Commission does not have jurisdiction to hbir matter under the fact situation of
this appeal. Sec. 59-2-1004 limits appeal rights ttte Board of Equalization to parties
“dissatisfied with the valuation or equalizatiorf’ groperty. Sec. 59-2-1006 limits appeal rights
to persons “dissatisfied with the decision of tlwadd of equalization concerning the assessment
and equalization of any property. . . ..” Therenis provision anywhere in Part 10 for the
Commission to hear any matter relating to Part WBich deals with collection of taxés.
Accordingly, for this part of the appeal, therens claim upon which relief may be granted to
PETITIONER.

Conclusion

In summary, the Commission finds that the currerdpBrty Owner, who actually
received the appeal rights to the Tax Commissionulev be at risk if the value were to be
increased. In addition, the current owner of rdcpaid the taxes and is the party who was
notified of the decision of the Board of Equalipati Finally, part of PETITIONER claim for
relief is a request to have the Tax Commissionrtteioany refund to be issued to PETITIONER
rather than the current owner, who actually pa@gloperty tax to the County. As stated above,
there is no basis for the Commission to take tbiga under the fact situation of this case. For
these reasons, whether or not PETITIONER has stgndider Sec. 59-2-1006 is moot. Without
the Property Owner’s consent to continue, this apgleould be dismissed.

DECISION AND ORDER

Based upon the foregoing, the Tax Commission disesishis appeal. It is so ordered.

DATED this day of , 2011.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner

" Utah Code Sec. 59-2-1330 provides as follows: . (2) A taxpayer shall receive payment as provided in
this section if a reduction in the amount of anylevied against any property for which the taxpayed a
tax or any portion of a tax under this chapterd@alendar year is required by a final and unagjé=l
judgment or order described in Subsection (3) idduye (a) a county board of equalization; (b) the
commission; or (c) a court of competent jurisdictio

8 Sec. 59-2-1006 provides an additional right fofexemption in which the person has an interesidar
Part Il of the Property Tax Act. That issue is before the Commission, however.
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D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

Appeal Rights: You have twenty (20) days after the date of thideo to file a Request for
Reconsideration with the Commission pursuant tohUfade Sec. 63G-4-302. A Request for
Reconsideration must allege newly discovered edielem a mistake of law or fact. If you do not
file a Request for Reconsideration with the Cominigsthis order constitutes final agency
action. You have thirty (30) days after the datéhif order to pursue judicial review of this order
in accordance with Utah Code Sec. 59-1-601 eta®t)63G-4-401 et seq.
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