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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamidfsir an Initial Hearing in accordance with
Utah Code Ann. §59-1-502.5 on March 9, 2011. Retiti (the “Taxpayer”) filed this appeal to challeram
action by the Taxpayer Services Division of thelJ&sate Tax Commission (the “Division”) denyingnedis
of sales tax paid on portable restrooms from Seip¢erf006 to August 2009.
APPLICABLE LAW"

1. A tax is imposed on the purchaser as provided is phart for amounts paid or charged for the

following transactions: (h) except as providedut&ection 59-12-104(7) amounts paid or charged for

cleaning or washing of tangible personal propefity;amounts paid or charged for leases or reotals

! Although pertinent sections of the Utah Code ditlaimnge in substantive ways, numbering did chémgsome
sections between the various years at issue ircdisis. Unless otherwise noted, the Commission 2d69 law.



Appeal No. 10-1219

tangible personal property if within this state thegible personal property is (i) stored; (i) diser

(iii) otherwise consumed; . . . Utah Code An®82-103(1).

2. For sales and use tax purposes, “[p]urchase pand’“sales price” does not include a “delivery
charge [when] separately stated on an invoice,dbibale, or similar document provided by the
purchaser.” Utah Code Ann. 859-12-102(82)(c)(ii)(B)

3. “Delivery charge” means a charge: (i) by a selfefA) tangible personal property; or (B) a product
transferred electronically; or (C) services; ati}d@r preparation and delivery of the tangiblegueral
property or services described in Subsection (2@)a a location designated by the purchaseahUt
Code Ann. Ann. §859-12-102(28)(a).

4, In an action before the Tax Commission, the petiigenerally bears the burden of proof. Utah Code
Ann. §59-1-1417 (2011).

ANALYSIS

The Taxpayerisa ( X ) company. During the pebissue, it used portable restrooms at itstedsi
Two vendors supplied portable restrooms to the &gap The first vendor invoiced portable restroosing
phrases such as “( X )— RENT,”“( X ) RENT,"d&a{ X )-RENT” along with dates of service. Thisndor
of these portable restrooms charged a lump surh@masis of time. The vendor charged sales taxson i
invoices. For charges by the first vendor, the 8lon denied the Taxpayer’s refund request in itsety.

The other supplier of portable restrooms listecsap charges for different line items, such adDST
Standard Restroom,” “REG SERVICE — Regular SerViaed “DEL/PU — Delivery/Pickup.” The second
vendor then totaled these separate lines and addiesitax on the total. The Division refunded strgor
separately-stated delivery charges but denied dsfofisales tax on other charges by the secondvend

Both parties rely on previous Tax Commission deaisifor their respective positions. The Taxpayer
cites Tax Commission Case No. 07-0666 (“07-066@"which the Commission ruled that “service” and
“weekly service” charges for portable restroomsenest subject to sales tax. The Commission basedlihg
on evidence presented showing that the essendeasfsaction for portable restrooms was the progdif a
nontaxable service. Other items, such as the magdhemselves and cleaning of the restrooms would
normally be taxable as a rental of tangible perspraperty and the cleaning of tangible personapprty.
Nevertheless, under the facts of 07-0666, the Casion found these items incidental to the providihg

service and therefore not taxable. One factor aslwhe Commission relied in reaching these desssigas
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that providing toilets was less than two percerhefvendor’s costs and that cleaning was necessaoynply
with regulations applicable to portable restroomvise.

The Division cites Tax Commission Case No. 94-0609-0609"), in which the Commission ruled
that “rentals” and “rentals and service” charges gortable restrooms were subject to sales tax. The
Commission based its ruling on evidence presertiedisg that essence of the transaction for progidin
portable restroom services under the facts of ¥B0Bas a rental, even though the transactionsdedu
maintenance services.

The Taxpayer in the case now before the Commissigued, but provided no evidence to show, that
restrooms were less than two percent of the co#t® wendors providing it portable restrooms. Thission
disputes this.

The Taxpayer argued that in issuing its decisidd7i0666, the Commission overruled 94-0609. The
Commission specifically discussed 94-0609 in 07&)66xplaining that the facts in 07-0666 were
distinguishable from the facts in 94-0609 becahgevendor in 94-0609 provided invoices for “rentat”
“rental and service” while the vendor in 07-0666\pded invoices for “Service” or “Weekly Service.”

The decisions in 94-0609 and 07-0666 might leaeeirtipression that the language of invoices is
determinative of the essence of the transactiossae. The Commission specifically finds that imeoi
descriptions are but one factor in making a detestion regarding a transaction as one for seraicpsoperty
rental. Another factor is the relative costs ofvgms and equipment consumed in providing thoséces
compared with the costs of property for which aaer takes temporary custody. Other factors irethe
manner in which the portable restrooms are adeettisvhether the vendor pays taxes on purchases of
restrooms as a final user of tangible personalgntgpand the extent to whether the vendor emptiesble
restrooms on site or exchanges them for replaceuris?

Itis clear that the Taxpayer in the case now leeloe Commission contracted with two vendors who
provided similar portable restrooms to jobsitese@@ndor invoiced those charges as “( X )- RENTX )
RENT,” “( X )-RENT,” while the other invoiced the as charges for “STD - Standard Restroom,” “REG
SERVICE — Regular Service,” and “DEL/PU — Delivétigkup.” With the exception of delivery and pickup

charges that are not taxable as separately stdteryeas as described in Utah Code Ann. 859-12-

2 The structuring of transactions has sales taxigagbns beyond sales tax charged on the transectiemselves.
As the Commission explained in 07-0666, a vendoviging services is the end user of items consuaseplart of
providing services. The Commission found that teiedor in 07-0666 was liable for sales tax on thelpase of
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102(82)(c)(ii)(B), looking to invoice descriptionsly would lead to different sales tax treatmeoidtie same
type of restrooms provided by two different vend@se described the restrooms as rentals whilettier
used terms that would provide services. As preWounslicated, the Commission declines to use ingoic
description as the sole factor for determinings#de treatment for portable restroom services.

The problem with the Taxpayer’s refund requeshis tase is that the evidence presented is lirtated
sample invoices and a listing of products availftoe one of the vendors. This is fatal to the Tayay's case
given the burden of proof imposed it as a petitiomeder Utah Code Ann. 859-1-1417. The Taxpayer
presented an allegation, which the Division disgpileat the restrooms supplied to it cost less tivarpercent
of total costs associated with providing all neaegservices. The Taxpayer presented no eviderstgfmort
this contention. Rather, the Taxpayer argued thaaibse the Commission found under the facts ohanot
case that another vendor had a given cost strychimethe same must be true in this case. Simpjldre
Taxpayer presented no evidence regarding the manngiich the portable restrooms are advertiseejhdr
the vendor pays taxes on purchases of restrooenfiresd user of tangible personal property, andetktent to
whether the vendor empties portable restroomsterosexchanges them for replacement units. Thpayeet
in 07-0666 presented evidence on all of these $sand thus presented facts under which the Cononissi
could determine that the essence of the transaetidasue in 07-0666 was non-taxable services. The
Commission cannot do so without evidence other tloaflicting invoices from two different vendorsnder
the evidence presented in this case, there isoumt gause to support the Taxpayer's refund redpessind

sales tax on separately-stated delivery chargeshwiere already refunded.

Clinton Jensen
Administrative Law Judge

DECISION AND ORDER

On the basis of the foregoing, the Tax Commissimtasns the Division’s audit for all charges with

the exception of separately-stated delivery chailgésso ordered.
This Decision does not limit a party's right to@tRal Hearing. Any party to this case may file a
written request within thirty (30) days of the dafethis decision to proceed to a Formal Heariggich a

request shall be mailed to the address listed batwhmust include the Petitioner's name, addradsagpeal

portable restrooms. The same would apply to chdsarasupplies used to provide portable restroomices.
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number:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.

DATED this day of 2011,
R. Bruce Johnson D’'Arcy Dixon Pignanelli
Commission Chair Commissioner

Michael J. Cragun
Commissioner

CONCURRENCE

| agree with the majority in every aspect of thisl€. | only add that | believe the underlyingisin
this case is whether the essence of the transantiolves a waste disposal service, or whethewitlives the
lease of waste disposal facilities. Presumablydbalt would hinge on whether one or the othardslental
to the primary transaction. It does not appedrdhiaer party raised this issue.

Marc B. Johnson
Commissioner



