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STATEMENT OF THE CASE

This matter came before the Commission for ardhiitearing in accordance with Utah Code §59-1-

502.5, on February 24, 2011. Petitioner (the “Tgrpa is appealing a sales and use tax audit fop#riod of
January 1, 2007 through September 30, 2009. Thet&ta Notice of the audit change had been issyed b
Respondent (the “Division”) on March 1, 2010. lie tudit it was the Division’s conclusion that thexpayer
owed $$3$$$ in tax with interest of $$$$$. No peealtvere assessed with the audit. Interest corgtitie
accrue on the unpaid balance.
APPLICABLE LAW
Utah Code Ann. 859-1-1417 provides, “[ijn a prodagdefore the commission, the burden

of proof is on the petitioner...”
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Utah Code §859-12-103(1)(a) provides that a “térjgsosed on the purchaser . .. for amounts paid
or charged for . . . retail sales of tangible ppas@roperty made within the state[.]”
Utah Code §59-12-102(82) states:

(b) “Purchase price” and “sales price” include:
(ii) expenses of the seller, including:
(B) a labor cost

Utah Admin. Rule R865-19S-51 further clarifies wHabor is subject to tax and provides:

A. The amount charged for fabrication that is paErthe process of creating a
finished article of tangible personal property mustincluded in the amount upon
which tax is collected. This type of labor and s\charge may not be deducted
from the selling price used for taxation purposeneghough billed separately to the
consumer and regardless of whether the articles@menonly carried in stock or
made up on special order.

B. Casting, forging, cutting, drilling, heat triegt, surfacing, machining,
constructing, and assembling are examples of @tetie process resulting in the
creation or production of a finished article.

Utah Admin. Rule R865-19S-58 clarifies the diffarxxable treatment for labor performed
on real property as follows:

The sale of real property is not subject to sirsnor is the labor performed on real
property.
DISCUSSION
At the hearing the Taxpayer’s representative (‘fi@sentative”) stated that the Taxpayer did not
dispute the tax amounts identified in schedule thefaudit. The amount determined in Schedule 4Hked
$$$3$$ in tax for Unreported Purchases of Consummalnld Materials used to Perform Real Property Wrbek.
indicated that this was just an unintentional eatthe part of the Taxpayer. However, the Reptatiea
asked for relief from the taxes indicated on Schexili through 3. Schedule 1 indicated additionaindahe
amount of $$$$$ for Underreported Tax Amounts, Sale2 was additional tax in the amount of $$$$$ fo
Additional Taxable Sales and Schedule 3, $$$$Mwallowed Exempt Sales. His request for relief wa
the basis that the Taxpayer did not have a cledenstating that some of the transactions were taxstthey
did not charge the tax to the customer or paydkeat the time they purchased items for use. Bihsite
Representative asked for consideration becaustakgayer did not understand the tax codes.
The Taxpayer operates a retail store where ( PROLS ) may be sold to customers. Apparently
there were three types of transactions: 1) custemight pick up the product from the store; 2) bluger
contracts for both the purchase of the productthedlelivery to the customer’s location; and 3) kinger

contracts for the purchase and installation ofptfugluct into its real property.
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It was the Representative’s position that everathditor was confused on how the sales tax should be
collected, although he did not provide any detailsvhom he had talked to or what questions had aslesd
or information provided to the auditor and receiyen the auditor. He states that basically thel bt
understand and were unable to keep up with theCae.

The Division stated under the Sales & Use Tax Aowisions, the different transactions in the
Taxpayer’s business have a different tax resulé Dlvision pointed out that labor charged to fadtgcthe
tangible personal property is subject to tax. Biiok amounts charged to either convert tangibleqoex
property to real property or attach tangible peaspnoperty to real property are not subject to Tebe labor
charges for the Taxpayer to convert the PRODUCTI®dbproperty or attach the PRODUCTS to the real
property would not be subject to tax. It was theigdon’s position that all items in Schedule 3tloé audit
were sales of tangible personal property that webgect to tax and in fact, by the admission ofiteountant
for the Taxpayer, were items that were not ingtdteo or attached onto real property. The tax@dudit on
Schedule 2 was from labor charges for work in theppgo fabricate or manufacture the product.

After further discussion it appeared that Schedulras not in dispute, these were just a few
unreported items that were invoices that may hdee dwver into a different period.

The Division representatives pointed out that undgah Admin. Rule R861-1A-42(2) and as
explained in Tax Commission Publication 17, intevemuld be waived only when the taxpayer is ablertwe
the Tax Commission or a Tax Commission employeee ghe taxpayer erroneous information or took
inappropriate action that contributed to the etitaras their contention that the Taxpayer hadshotvn this
type of error.

After reviewing all of the information presentextiis matter, there is no indication that the tuwes
incorrect based on the transactions and the apgidaw. In fact, the Taxpayer did not contestadhdit on
that basis. The fact that the Taxpayer did not tstded some of the labor charges were subjecktartd
some were not, depending on the type of labortiasis to abate portions of the audit. The Tax @@sion
does not abate audits based on a lack of undegt@tihe law on the part of a taxpayer. If it ledn shown
that there was an error on the part of a Tax Cosionisemployee that led the Taxpayer to file tharret
incorrectly that would be given consideration faiver of interest. However, the proffer that evenduditor
seemed confused is not sufficient evidentiary suppat there had been a Tax Commission employee er
There was no letter from a Tax Commission empl@ygeessing an inaccurate opinion, nor even anyisleta
of a conversation with the auditor that led thef@ayer to file incorrectly. If the Taxpayer was e&plaining
all the transactions to the auditor, or did notensthnd the auditor’'s response applied to somieeolabor
charges but not others, a conversation may have t@m#using, but does not rise to the level of Hémi

waiver of either the tax or the interest. The asldould be sustained. The Taxpayer may contadizkeayer
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Services Division to set up a payment plan or disdinancial hardship options at 801 297-7703.

Jane Phan
Administrative Law Judge

DECISION AND ORDER

Based on the foregoing, the Tax Commission susthmsales and use tax audit deficiency issued

against the Taxpayer for the period of Januar0y/2hrough September 30, 2009.

This decision does not limit a party's right tooaral Hearing. However, this Decision and Ordéir wi

become the Final Decision and Order of the Comuanissiless any party to this case files a writteuest

within thirty (30) days of the date of this decisito proceed to a Formal Hearing. Such a requnesit Ise

mailed to the address listed below and must incthdePetitioner's name, address, and appeal number:

Utah State Tax Commission

Appeals Division

210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.

DATED this

day of

0112

R. Bruce Johnson
Commission Chair

D’Arcy Dixon Pignanelli
Commissioner
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Marc B. Johnson
Commissioner

Michael J. Cragun
Commissioner



