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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamidsir a Formal Hearing on June 1,

2010. Based upon the evidence and testimony pexbdry the parties, the Tax Commission hereby
makes its:

FINDINGS OF FACT

1. At issue are towing and storage fees.

2. The towing and storage fees are associatedaMi®93 Nissan truck (“truck” or
“vehicle”) owned by PETITIONER (“PETITIONER” or “Riioner”), an entity of which PETITIONER
REP. is a partner.

3. On June 26, 2009, PETITIONER purchased the ieehtdssue.
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4, On July 13, 2009, PETITIONER submitted an appian to title the vehicle,
which was signed by PETITIONER REP.. On the apilim, PETITIONER REP. identified the truck’s
“primary owner” as PETITIONER and the primary owsgrermanent address to be ADDRESS 1, CITY
1, UT ZIPCODE 1(“PETITIONER's street address”). e Hiso identified PETITIONER as the vehicle’'s
“lien holder” and the lien holder's address to beDDRESS 2, CITY 2, UT ZIPCODE 2
(“PETITIONER's post office box address”). ExhiBit2.

5. On January 14, 2010, COMPANY A, an entity cocted to establish and
maintain an Uninsured Motorist Identification Daaab (“database”), mailed a letter to PETITIONER to
give it notice that COMPANY A'’s database showed tha truck was uninsured. This letter was mailed
to PETITIONER's street address.

6. COMPANY A did not receive a reply from PETITIOREor PETITIONER
REP. concerning its January 14, 2010 letter.

7. On February 5, 2010, COMPANY A mailed a secogitet to PETITIONER
again to give notice that COMPANY A’s database shwhat the truck was uninsured. This letter was
also mailed to PETITIONER’s street address.

8. COMPANY A did not receive a reply from PETITIOREor PETITIONER
REP. concerning its February 5, 2010 letter.

9. RESPONDENT REP 2, Deputy Director of Motor VédicDivision
(“Division™), testified that COMPANY A mailed thenp letters described above to PETITIONER's street
address, because this is the “first” address tB@i HONER REP. included on the application to tithe
truck. RESPONDENT REP 2 also explained that the letters from COMPANY A were not sent by

certified mail.
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10. On February 26, 2010, COMPANY A notified theviBion that PETITIONER
had failed to provide COMPANY A proof that its tkuwas insured.

11. On March 1, 2010, the Division revoked the Kkisicregistration and mailed
PETITIONER a Notice of Revocation of Vehicle Rerasibn (“Notice of Revocation”). The Division
mailed the Notice of Revocation to PETITIONER'sestr address. In the Notice of Revocation, the
Division informed PETITIONER that the truck’s reyegtion had been revoked because PETITIONER
had not provided proper insurance verification. THEONER was also informed of the procedures to
have the truck’s registration reinstated. The &tf Revocation was not mailed by certified mail.

12. On March 8, 2010, PETITIONER REP. was drivihg truck when he was
stopped by the CITY 2 Police Department. The trugls seized and impounded on the basis that its
registration had been revoked.

13. On March 16, 2010, PETITIONER REP. brought Bigision proof that the
truck was insured, at which time the Division ig@®m impound release to PETITIONER and reinstated
the truck’s registration.

14, As of the date of the Formal Hearing, PETITIGNREP. has not paid the
towing and storage fees required for the truckeoddeased from impound.

15. PETITIONER REP. states that he moves frequeritlg stated that by the time
COMPANY A mailed the two letters described earlte,had moved from the street address he provided
in the primary owner’s section of the applicatiortitle the truck. As a result, he contends treatid not
receive either the two letters that COMPANY A mdiler the Notice of Revocation that the Division

mailed.
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16. PETITIONER REP. admits that he did not notiflze t Division when
PETITIONER’s street address changed subsequeinttiting and registering the truck. He argueatth
the notices should have been sent to the addressigbr the “new lienholder.”

17. Given these circumstances, PETITIONER REP. #sk€Commission to either
award him the amount of towing and storage feesswy to have the truck released from impound or
the amount of $$$$3$, which he contends is the hahke of the truck.

18. PETITIONER REP. asserts that he should be astlaotie of these amounts for
several reasons. He claims that he would havewedéehe letters from COMPANY A or the Notice of
Revocation from the Division had the documents bewied by certified mail or mailed to the post
office box address he provided in the lien holastien of the application to title the truck.

19. PETITIONER REP. further asserts that it is unstibutional for the truck’s
registration to be revoked and for the truck tosb&zed and impounded when it was insured. He also
cites to several criminal defenses and contendsttisaimproper for COMPANY A to be allowed to tak
steps to have a vehicle’s registration revoked.

20. The Division asserts that COMPANY A properlyntséhe notices that are
required by law to inform PETITIONER REP. that database showed the truck to be uninsured. The
Division also asserts that it properly sent itsibbf Revocation to PETITIONER. The Division atse
that neither it nor COMPANY A was required to setsonotices by certified mail or to the addresshef
lien holder identified on the application for titleThe Division asserts that Utah law does notvalfior
towing and storage fees to be waived under theserostances. For these reasons, the Divisiontheks
Commission to deny PETITIONER’s appeal.

APPLICABLE LAW

1. Utah Code Ann. 8841-1a-209(2)(b) and 41-1a-51B)*equire that applications
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to register and title a motor vehicle in Utah irdgithe “name, bona fide residence and mailing addvé

the owner, or business address of the owner ibtiver is a firm, association, or corporation.”

2.

UCA 841-1a-218 provides that “[i]f a person afteaking application for or

obtaining a vehicle registration moves from theradd named in the application or shown upon a

registration card the person shall within ten dafanoving notify the division of his old and new

addresses.”

3.

UCA 841-12a-301(2)(a) requires that “every residowner of a motor vehicle

shall maintain owner’s or operator’s security ifeef at any time that the motor vehicle is operatedc

highway . . . within the state.”

4.

UCA 841-12a-803 provides for the establishmeihtao Uninsured Motorist

Identification Database to verify compliance witketsecurity requirements of Section 41-12a-301, as

follows in pertinent part:

(1) There is created the Uninsured Motorist Ideraiion Database Program to:
(a) establish an Uninsured Motorist Identificatiddatabase to verify
compliance with motor vehicle owner's or operatgesurity requirements
under Section 41-12a-301 and other provisions uthdepart;

(3) (a) The [Department of Public Safétghall contract . . . with a third party
to establish and maintain an Uninsured Motorishtiieation Database for
the purposes established under this part.

4) '(ell)' .The third party under contract under ggstion is the [Department of
Public Safety's] designated agent, and shall devahal maintain a computer
database from the information provided by:

(1) insurers under Section 31A-22-315;
(ii) the [Driver License Division] under Subsecti(s); and
(iiif) the Motor Vehicle Division under Section 4-120.

(5) With information provided by the [Departmerit Bublic Safety] and the
Motor Vehicle Division, the designated agent shall :
(a) update the database with the motor vehicle ramae information
provided by the insurers in accordance with Se@ibh-22-315; and
(b) compare all current motor vehicle registratiagainst the database.

1 “Department” is defined in UCA 841-12a-103 toanéthe Department of Public Safety.”
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5. UCA 841-1a-120(1) provides that the Motor VeaiBlivision “shall provide the
Department of Public Safety's designated agenwith a record of all current motor vehicle reasions
before the seventh and twenty-first day of eacbrwdr month.”

6. If the designated agent's comparison of motdricle registrations against the
database shows that a motor vehicle is uninsur€d, §841-12a-804 provides as follows in pertinent:par

(1) If the comparison under Section 41-12a-803ashthat a motor vehicle is
not insured for two consecutive months, the Motehile Division shall direct
that the designated agent provide notice to theeowhthe motor vehicle that the
owner has 15 days to provide:
(a) proof of owner's or operator's security . of. ;
(b) proof of exemption from the owner's or operateecurity requirements.
(2) If an owner of a motor vehicle fails to progidatisfactory proof of owner's
or operator's security to the designated agentlésgnated agent shall:
(a) provide a second notice to the owner of theomeghicle that the owner
now has 15 days to provide:
() proof of owner's or operator's security ; or
(i) proof of exemption from the owner's or operao security
requirements;
(b) for each notice provided, indicate informatimiating to the owner's
failure to provide proof of owner's or operatoeswity in the database; and
(c) provide this information to state and local lamforcement agencies as
requested in accordance with the provisions undeti® 41-12a-805.
(3) The Motor Vehicle Division:
(a) shall revoke the registration upon receivingfivation under Subsection
41-1a-110(2);
(b) shall provide appropriate notices of the retiora the legal
consequences of operating a vehicle with revoketstration and without
owner's or operator's security and instructiondiow to get the registration
reinstated; and
(c) may direct the designated agent to provide tloéices under this
Subsection (3).

7. UCA 841-1a-110 provides that the Motor VehiclévifBlon shall revoke a

vehicle’s registration, as follows in pertinenttpar

(2) .(a) The division shall revoke the registratioha vehicle if the division
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receives notification by the:

(i) designated agent that the owner of a motoiicleh
(A) has failed to provide satisfactory proof of ewis or operator's
security to the designated agent after the secatidenprovided
under Section 41-12a-804; . . .

8. UCA 841-1a-1101(1)(a)(vi) provides that “[the tdoVehicle Division] or any
peace officer, without a warrant, may seize ane fadssession of any vehicle . . . that is operated

highway . . . with registration that is suspendedeooked.”

9. UCA 841-6a-1406 provides for the impoundmenmnotor vehicles, as follows in

pertinent part:

(1) If a vehicle . . . is removed or impoundedpasvided under Section 41-1a-
1101 . . . by an order of a peace officer or byoeder of a person acting on
behalf of a law enforcement agency or highway aitthothe removal or
impoundment of the vehicle . . . shall be at thgesse of the owner.

(4) (a) Immediately after the removal of the védic. . , a report of the removal
shall be sent to the Motor Vehicle Division by:
(i) the peace officer or agency by whom the pedtieeo is employed;
and
(i) the tow truck operator or the tow truck motarrier by whom the
tow truck operator is employed.

(5) (@ ... upon receipt of the report, the MoVehicle Division shall give
notice to the registered owner of the vehicle and any lien holder in the
manner prescribed by Section 41-1a-114.

(b) The notice shall:

(ii) state that the registered owner is respondiiatgpayment of towing,
impound, and storage fees charged against thelgehic;

(i) inform the registered owner of the vehicle..of the conditions that
must be satisfied before the vehicle, vessel, abaard motor is
released; and

(iv) inform the registered owner and lienholdettloé division's intent to
sell the vehicle . . . , if within 30 days from tHate of the removal or
impoundment under this section, the owner, lierdéglor the owner's
agent fails to make a claim for release of thealehi. . .
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(6) (a) The vehicle . .. shall be released dfterregistered owner, lien holder, or
the owner's agent:

(v) pays all towing and storage fees to the pla¢erer the vehicle,
vessel, or outboard motor is stored.
10. UCA 841-1a-114 provides the method by whica Motor Vehicle Division
shall give any notice required under Title 41, Ghafia of the Utah Code, as follows in pertinemt:pa
(1) If the division is required to give any notigader this chapter or other law
regulating the operation of vehicles . . . , unleglifferent method of giving the
notice is expressly prescribed, the notice shadliben either by:
(a) personal delivery to the person to be notifad,;
(b) deposit in the United States mail of the notitean envelope with
postage prepaid, addressed to the person at thesadshown by the records
of the division.
(2) Notice by mail is complete upon the expiratafrfour days after deposit of
the notice.
DISCUSSION
On the application to title PETITIONER's truck, PEIONER REP. indicated that
PETITIONER was the primary owner of the truck ahdttits address was a street address in CITY 1,
Utah. After the truck was titled and registere@MPANY A determined that the truck was uninsured
and, in accordance with Subsections 41-12a-802)1 ntailed two letters to PETITIONER asking for
proof of insurance. COMPANY A mailed the lettecsRETITIONER's street address, which was the
primary owner’'s address on the application foetittPETITIONER REP. claims that he would have
received COMPANY A'’s two letters had it mailed théscertified mail or had it mailed them to thenlie
holder’s post office box in CITY 3, which also apped on the application for title.
COMPANY A properly mailed the two letters requirethder Subsections 41-12a-
804(1),(2) to PETITIONER. First, COMPANY A propgtinailed the letters to the address of the truck’s

principal owner, as shown on the application fdeti PETITIONER REP. admitted that he had moved
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prior to COMPANY A sending its two letters and tiat had not provided the Division with a change of
address, as required under Section 41-1a-218. rAsudt, the primary owner’s address, as showrhen t
application of title, was the only known addresshaf truck’s principal owner at the time COMPANY A
mailed its letters. Subsections 41-12a-804(1gg&cifically require COMPANY A to send its lettdos
the “owner of the motor vehicle” and does not reguthat notice be sent to a lien holder. Had the
Legislature intended for COMPANY A to send notiodien holders, it could have stated so, as itidid
Section 41-6a-1406, which requires the Divisiorsénd notice of an impounded vehicle not only to the
owner, but also to the lien holder.

Second, Section 41-12a-804 does not specificatpire COMPANY A to send its
letters by certified mail. Had the Legislaturecimied for the letters to be sent by certified niadpuld
have specifically stated so, as it has in statugsiring other notices. For example, UCA 8859-1-
401(7)(b)(1)(B), 59-2-201(4), 59-2-1303(1)(b)(v)hB9-2-1351(2)(a) all specifically require that inet
be sent by certified mail. For these reasons, CANNP A properly sent the two letters required by law
to PETITIONER.

PETITIONER did not respond to either of COMPANY sAletters. As a result,
COMPANY A properly informed the Division that PETONER had failed to provide proof of
insurance. Section 41-1a-110(2)(a)(ii)(A). Updme tDivision receiving such notification from
COMPANY A, it was required to revoke the truck’gyigration and provide notice of the revocation.
Sections 41-1a-110(2)(a), 41-12a-804(3)(a),(b)thaugh Section 41-12a-804(3)(b) does not specify to
whom the Division’s notice of revocation should &ent, it appears reasonable to assume that notice
should be sent to last-known address of the priroamyer. For the same reasons discussed earleer, th
Legislature could have specified that the Divistonbtice of revocation be sent by certified maitma

lien holder. Without such specific requirementsha law, the Division is found to have properlyiled

-9-



Appeal No. 10-0879

its notice of revocation to PETITIONER at its streeldress, the only known address of the truck’s
primary owner.

The truck’s registration was revoked on March@@ As a result, the truck was legally
seized and impounded on March 8, 2010. Sectioha41101(1)(a)(vi). Furthermore, once a vehicle is
seized and impounded, Section 41-6a-1406(6)(a)@Yiges for it to be released “after the registered
owner, lien holder, or the owner’s agent . . . paygowing and storage fees[.]” The statute doet
provide for a waiver of these fees under any cistamces. Had the Legislature intended for the tiees
be waived or refunded when proof of insurance wasiged, it could have done so, but it did hobs a
result, PETITIONER is not entitled to receive a weaior refund of any towing or storage fees in this
case. In addition, no statute authorizes the Casion to refund an amount equal to the value of the
vehicle under these circumstances.

Lastly, PETITIONER REP. argues that it is uncdnsitinal for COMPANY A to operate
its database and for it to determine whether oraneehicle is insured. He also contends that it is
unconstitutional for PETITIONER'’s truck to be seizaend impounded when it was insured. Section 41-
12a-803 requires that a third party, in this ca@MPANY A, be contracted to establish and mainthin t
Uninsured Motorist Identification Database and aket the steps that it did. As explained above, the
revocation of the truck’s registration was requitgdier Utah law. In addition, the truck was proper
seized and impounded. Lastly, PETITIONER is rezpiithe pay towing and storage fees to have the
truck released from impound. All these actionsensatutorily required. The Commission does netha
authority to declare these statutes to be uncatistital. The Commission must apply the laws urider

assumption that they are constitutional. For tlieasons, PETITIONER'’s request for a waiver ormdfu

2 By comparison, the Legislature specifically pded in Subsections 41-6a-1406(6)(a)(iv),(c) for
a waiver or refund of an administrative impound iie@osed when the impoundment was made under
UCA 841-6a-527.
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of impound and storage fees is denied. Its redqoest refund equal to the amount of the truck’kigas
also denied.

CONCLUSIONS OF LAW

1. Section 41-12a-803 authorized COMPANY A to betracted to establish and
maintain the Uninsured Motorist Identification Diaége and to determine whether or not a motor \ehicl
is insured.

2. Once COMPANY A determined that PETITIONER'’s &uwas uninsured, it
sent two letters to PETITIONER. The two lettersnptied with the notice requirements of Section 41-
12a-804.

3. When PETITIONER did not respond to COMPANY Aigtletters, COMPANY
A properly notified the Division, in accordance vBection 41-1a-110(2)(a)(ii)(A).

4, The Division was required to revoke the trudlégistration and provide notice
of the revocation. Sections 41-1a-110(2)(a), 44-8@4(3)(a),(b).

5. The Division’s Notice of Revocation to PETITIOREomplied with the notice
requirements of Section 41-12a-804.

6. The truck’s registration was revoked on Marcl2Q10. As a result, the truck
was legally seized and impounded, in accordande Séttion 41-1a-1101(1)(a)(vi).

7. For PETITIONER to have its truck released frampound, it must pay all
towing and storage fees, in accordance with Sedtic6a-1406(6)(a)(Vv).

8. No section of Utah law authorizes the Commissiowaive or refund the towing
and storage fees at issue in this appeal. Iniaddito section of Utah law authorizes the Commis$o

refund to PETITIONER an amount equal to the valine truck.
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9. Lastly, the Commission does not have the authdd find a statute to be
unconstitutional.  Accordingly, all applicable lawbat pertain to this matter are assumed to be

constitutional.

Kerry R. Chapman
Administrative Law Judge

DECISION AND ORDER

Based on the foregoing, the Commission denies PENER’s request for a waiver or
refund of the towing and storage charges at is3ue Commission also denies PETITIONER's request

for a refund equal to the amount of the truck’sseal It is so ordered.

DATED this day of , 2010.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

Notice of Appeal Rights: You have twenty (20) days after the date of thider to file a Request for
Reconsideration with the Tax Commission Appealst paorsuant to Utah Code Ann. 863G-4-302. A
Request for Reconsideration must allege newly disam evidence or a mistake of law or fact. If you
not file a Request for Reconsideration with the @ussion, this order constitutes final agency action
You have thirty (30) days after the date of thidesrto pursue judicial review of this order in actance
with Utah Code Ann. 8859-1-601et seq. and 63G-4et(Eq.

KRC/10-0879.fof

-12-



