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STATEMENT OF THE CASE
This matter came before the Utah State Tax Comamiger an Initial Hearing pursuant to Utah Code
Sec. 59-1-502.5 on October 31, 2011. Petitioner Taxpayer) is appealing an audit deficiency issmed
Respondent (the Division) for the 2006 tax yearwihrich the Division denied an enterprise zone d¢redi
claimed on the Utah Individual Income Tax Retutediby the Taxpayer. The Statutory Notice of Deficiy
and Audit Change for the 2006 tax year had beetethan January 12, 2010. The amount of additicaral t

due from the original audit had been $$$$$ plusrgdt. No penalties were assessed. The Taxpay&ytim

appealed the audit.
APPLICABLE LAW
Enterprise Zone Credits are provided at Utah Ga#i88f-413(1) (2006)s follows:

1 This decision will refer to the provisions in effdor the 2006 tax year. Substantive changes wereneffective
January 1, 2012.
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Subject to the limitations of Subsections (2) tlylo4), the following nonrefundable tax
credits against a tax under Title 59, Chapter #p@ate Franchise and Income Taxes, or
Title 59, Chapter 10 Individual Income Tax Act, applicable in an enterprise zone: . . . (Q)
an annual investment tax credit of 10% of the 250,000 in investment, and 5% of the
next $1,000,000 qualify investment in plant, equénity or other depreciable property.

A further qualification for the credit is locatatilUtah Code §63-38f-412 (2006) which provides that
to qualify for an enterprise zone credit, a busimesist meet requirements as follows:

The tax incentives described in this part are abégl only to a business entity for which at
least 51% of the employees employed at facilitieshe business entity located in the
enterprise zone are individuals who, at the timengployment, reside in the county in which
the enterprise zone is located.

“Business entity” is defined at Utah Code 63-3824s follows:

“Business entity” means an entity: (a) includinglaimant, estate, or trust; and (b) under
which business is conducted or transacted.

Employee is specifically defined at Utah Admin.[&RR865-91-37 (2006) as follows:

A. Definitions: . . . 3. “Employee” means a persgho qualifies as an employee under
Internal Revenue Service Regulation 26 CFR 31.3Q1

D. To determine whether at least 51 percent obti@ness firm’s employees reside in the
county in which the enterprise zone is located, lihsiness firm shall consider every
employee reported to the Department of Workforomies for the tax year for which an

enterprise zone credit is sought.

Internal Revenue Service Regulation 26 CFR 31.@3Qm(2006) provides in pertinent part:

(a) The term employee includes every individuafqrening services if the relationship
between him and the person for whom he performis services is the legal relationship of
employer and employee . . .

(b) Generally the relationship of employer and ergpk exists when the person for whom
services are performed has the right to controldirett the individual who performs the
services, not only as to the result to be accomg@tioy the work but also as to the details
and means by which that result is accomplished.

(e) If the relationship of employer and employeistsy the designation or description of the
relationship by the parties as anything other thzat of employer and employee is
immaterial. Thus, if such relationship exits, itosno consequence that the employee is
designated as a partner, co adventurer, agenpéndent contractor, or the like.

(f) All classes or grades of employees are includitkin the relationship of employer and
employee. Thus, superintendents, managers andathervisory personnel are employees.
Generally, an officer of a corporation is an empkpf the corporation. However, an officer
of a corporation who as such does not perform anyices or performs only minor services
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and who neither receives nor is entitled to recdiwectly or indirectly, any remuneration is

not considered to be an employee of the corporathodirector of a corporation in his

capacity as such is not an employee of the coriporat

() The term employee includes every individual wheceives a supplemental

unemployment compensation benefit which is treatader paragraph (b)(14) of Sec.

31.3401(a)-1 as if it were wages.

(h)Although an individual may be an employee urtiés section, his services may be of

such a nature, or performed under such circumssaticat the remuneration paid for such

services does not constitute wages within the nmgaoii section 3401(a).

The burden of proof in on the Petitioner in thesmeedings pursuant to Utah Code Sec. 59-1-1417
which provides:

In a proceeding before the commission, the buodgmoof is on the petitioner . . .

Generally, tax exemption or tax credit statutessarictly construed against the taxpay®ee Parson
Asphalt Prods., Inc. v. State Tax Comn8ty P.2d 397, 398 (Utah 1980)(“[s]tatutes whichvide for
exemptions should be strictly construed, and onesaclaims has the burden of showing his entithanwe
the exemption”). Tax credit statutes, like taxrapgions, “are to be strictly construed againstxpayer.”
MacFarlane v. State Tax Comm’2006 UT 18, Y11. “While we recognize the geneuld that statutes
granting credits must be strictly construed agdlmestaxpayer, the construction must not defegbtinposes
of the statute. The best evidence of that intettitdplain language of the statute.” (Citationsttedi) See id.
at 119.

DISCUSSION

In this case the Taxpayer, PETITIONER 1, begatteteelop a business as a sole proprietorship in
2006. The business was a ( X ) farm. He hadmg@yees. In 2006, the Taxpayer invested in a kf@in
system, backhoe and farm truck for this enterm@imthe planted a number of acres in ( X ) on thatlhe
previously owned. It was his intent that the () ¥ould be sold in subsequent years at wholesaeadther
family business. It would be two or three yearsobethe planted ( X ) would be ready to sell.

The investment credit that the Taxpayer claimedhis return, under Utah Code 62-38f-
413(1))(g)(2006¥,was for the sprinkler system, backhoe and truckirigy 2006 there was no building or
structure on the ( X ) farm. The Taxpayer painbeit that none was needed at that time for the |

operation as the ( X ) needed to grow for a ceyphrs before it could be harvested. At some [iiveis

2 In his appeal the Taxpayer cited to Utah Code &&d-1-413(g) which was the code provision in effia 2010
when the appeal was filed, However, the changeinveenumbering, as the 2006 and 2010 Subsection (g)
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his intent to construct a barn on the property. Thepayer owned other businesses and had an affmee
of those locations.

The Taxpayer understood that one of the reas@nBithision had disallowed the credit was for the
fact that the Taxpayer did not have any employ@ég. Taxpayer argued that the credit under Utale®@d
38f-413(1))(g) was not related to hiring additioeatployees as were the provisions in Utah Code82-3
413(1)(a) through (f). The Taxpayer is correct tBabsections (a) through (f) provide various ceetiit
hiring additional employees, while Subsection @gicredit for investment in plant, equipment dreot
depreciable property.

The Taxpayer argued that if employees were reduireshould be considered an employee as he did
all the work of the business. He acknowledged lieatvas not an employee reported to the Departrient o
Workforce Services under Utah Admin. Rule R865-B(EB) but argued that if he had earned any income
from the business during that year it would havédee been reported as self employment income and
subject to the self employment tax. The Taxpayadiin Cleveland, Utah which was located in theesam
County as his ( X ) farm operation and in theegorise zone. The Taxpayer did not provide any eyt
that he would qualifies as an employee under laleRevenue Service Regulation 26 CFR 31.3401(c)(1),
which is the definition provided for employee atbtAdmin. Rule R865-91-37.

An additional argument made by the Taxpayer asddpresentative was that employees from the
Office of Economic Development had come to the @pand had provided information about the credit to
many people in the enterprise zones. It was thaietstanding from that office that the Taxpayer Mou
qualify for the credit and they felt the State Taommission had a different interpretation than(figce of
Economic Development.

At the hearing the Division stated that the Taxgradid not qualify for the credit because of thekla
of employees as well as the fact that the businadso facilities. The Division pointed to Utah @®b3-
38f-412 for support for the position that in ortiegualify for an enterprise zone credit, a busimasst have
employees as well as facilities located in the amise zone. It was the Division’s contention thatilities”
meant some type of building or structure. The Tgrpa business was land planted in ( X ) andeheas
no building.

Upon review of the evidence and information pnése by the parties at the hearing the Division
properly disallowed the enterprise zone creditifems purchased by the Taxpayer. Generally taxitcred

statutes are strictly construed against the taxp&&e Parson Asphalt Prods., Inc. v. State Tax Con@hh

provisions are identical. .
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P.2d 397, 398 (Utah 1980); akthcFarlane v. State Tax Comm2006 UT 18. In this matter it is clear upon
review of the statute that the intent of the legjigle was that the credit be provided to businestes that
conducted or transacted business and had employa#ing in a facility of the business located ireth
enterprise zone. See Utah Code §63-38f-412. Ruttieestatutory provisions require that at led8s®f the
employees reside in the county in which the zonglaated. The Taxpayer argues that he is notmedjto
have employees in order to qualify the investmesdit under Utah Code 62-38f-413(1)(g). Howeves ith
a misreading of the statutory provisions. The resfuents at Utah Code 63-38f-412 apply equally ¢dlits
for adding additional employees as to the investrogdit. Sedax Commission Initial Hearing Decision
Appeal No. 09-2689, issued October 5, 2010

The Tax Commission Rule defines employee at Utdimid. Rule R865-91-37(A)(3) (2006) as a
person who qualifies as an employee under 26 CEB481(c)(1). Then the rule further clarifies tfat
purposes of determining the 51% of employees, egp1ployee reported to the Department of Workforce
Services for the tax year should be considere@. (dah Admin. Rule R865-91-37(D). The Taxpayer was
not an employee under Regulation 31.3401(c)(1) umxahe is self employed and there is no
employer/employee relationship. The Division’s piosi in this matter is consistent with prior Tax
Commission decisions issuedAppeal Nos. 08-1928 and 09-268%e credit was properly denied by the
Division. Because the credit was properly denietherbasis of there being no employees, the Cononiss
need not address the question of whether a builglirgjructure was required to comprise a “facilityt
purpose of Utah Code §63-38f-412.

Jane Phan
Administrative Law Judge

ORDER

On the basis of the foregoing, the Commissioresnsthe audit deficiency issued by the Divisian fo

the 2006 tax year. It is so ordered.

This decision does not limit a party's right te@amal Hearing. However, this Decision and Order
will become the Final Decision and Order of the @ussion unless any party to this case files a amitt
request within thirty (30) days of the date of thécision to proceed to a Formal Hearing. Sudmaest
shall be mailed to the address listed below andt imatude the Petitioner's name, address, and &ppea
number:

Utah State Tax Commission
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Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will preclaay further appeal rights in this matter.

DATED this day of , 2012,
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

Notice: If a Formal Hearing is not requested as discuabesle, failure to pay the balance resulting frois th
order within thirty (30) days from the date of thisler may result in a late payment penalty.



