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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comanidsir a Formal Hearing on September 14,

2010. Based upon the evidence and testimony pexben the hearing, the Tax Commission hereby

makes its:

FINDINGS OF FACT

1. Taxpayer had a third party prepare his return ier 2004 tax year, which was timely filed on

April 15, 2005. According to the return filed, Teayer owed additional tax in the amount of
$$$$$, which has been paid.
2. Taxpayer began preparing his own tax returns staxtith the 2005 tax year and testified that he

came to realize he needed to file an amended ré&guthe 2004 tax year.
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3. Taxpayer testified that he was working with a fornleax Commission employee named
EMPLOYEE, and that he faxed a copy of his amendédarn to EMPLOYEE on September 25,
2008.

A copy of the fax coversheet and amended reture wabmitted. (Exhibit 1).
Taxpayer did not have proof of delivery confirnsatifor the amended return he asserts was
faxed to the Commission on September 25, 2008.

6. Taxpayer testified that sometime in November 20@8 dpoke with someone at the Tax
Commission named John who told him he needed tdmait the amended return, which he did
on or about December 4, 2008.

7. For the Division, RESPONDENT REP. 4 testified ttiet Tax Commission had no record of an
amended return having been received prior to Deee2®08.

8. Taxpayer met with RESPONDENT REP. 4 in Decemb@92and they completed the amended
return that had been submitted in December 2008 cbmpleted return showed Taxpayer had
an overpayment of tax in the amount of $$$$$. RESPENT REP. 4 informed Taxpayer that
the return was filed beyond the statute of limitai and he would not be entitled to a refund.

9. On or about December 29, 2009, the Taxpayer subanit letter to RESPONDENT REP. 4
asking for consideration on his refund requesttier2004 tax year. That same day, the Division
issued a Notice of Expired Refund or Credit. (Bxki2 and 3).

APPLICABLE LAW
Utah Code Ann. §59-10-514ets the filing deadline for individual income taturns set forth

below, in relevant part:;

(1) Except as provided in Subsection (3), a tax retequired by this chapter shall be
filed with the commission:
(a) except as provided in Subsection (1)(b), on or fieetbe 15 day of the fourth
month following the last day of the taxpayer’s tiabeayear; or
(b) notwithstanding Subsection (1)(a), on or before dag on which the return is
due under the Internal Revenue Code if:
() thereturnis an electronically filed individuatiome tax return; and
(i) the Internal Revenue Code provides a due datdlifog the electronically
filed individual income tax return that is diffetefrom the due date
described in Subsection (1)(a).

1 The statute cited regarding the filing deadlines wéective as of 2004, the tax year at issue.

-2-
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A six-month extension period for the filing of ir@tlual income tax returns is provided for in

Utah Code Ann. 859-10-516(1), below:

(1) (@) The commission shall allow a taxpayeexsiension of time for filing returns.
(b) The extension under Subsection (1)(a) mayeroted six months.

The time limit for making a claim for refund ist$erth in Utah Code Ann. §59-1-144®elow

in pertinent part:

(8) (a) Except as provided in Subsection (8)(b) otiSerd 9-2-124, 59-7-522, 59-10-
529, or 59-12-110, the commission matymake a credit or refund unless a
person files a claim with the comnosswithin the later of:

() three years from the due date of the return, inofudhe period of any
extension of time provided in statute for filingetreturn; or

(i) two years from the date the tax was paid.

(b) The commission shall extend the time period foeesgn to file a claim

under Subsection (8)(a) if:

() the time period described in Subsection (8)(a)rtwaexpired; and

(i)  the commission and the person sign a written ageaem
(A) authorizing the extension; and
(B) providing for the length of the extension.

The burden of proof is on the petitioner in pratings before the Commission, with limited

exceptions, as set forth in Utah Code Ann. 859-1714elow:

In a proceeding before the commission, the burdigmanf is on the petitioner except for

determining the following, in which the burden obof is on the commission:

(1) whether the petitioner committed fraud with intemevade a tax, fee, or charge;

(2) whether the petitioner is obligated as the traesfesf property of the person that
originally owes a liability or a preceding trangfer but not to show that the person
that originally owes a liability is obligated fdue liability; and

(3) whether the petitioner is liable for an increaseaimeficiency if the increase is
asserted initially after a notice of deficiencynigiled in accordance with Section 59-
1-1405 and a petition under Part 5, Petitions fedé&ermination of Deficiencies, is
filed, unless the increase in the deficiency isrémult of a change or correction of
federal taxable income:

(a) required to be reported; and
(b) of which the commission has no notice at the tilme ¢commission mails the
notice of deficiency.

CONCLUSIONS OF LAW

2 This subsection, which became effective in 2008taias similar restrictions concerning refunds redds that
were previously found in Utah Code Ann. 859-10-529(
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In enacting Utah Code Ann. §859-1-1410, the Utalislature has set a three-year limit from the
due date of a tax return for a taxpayer to filedaax refund. Provisions are made extendingdhte
under some circumstances, but each of these citanoes requires that the taxpayer apply for the
extension before the end of the three-year peridthis statute makes no provision to waive theehre
year deadline. Taxpayer's 2004 return had an ABil 2005 due date. If it was filed within the
extension period, the return would have had anlagct@5, 2005 due date. Thus, the deadline forgfid
request for refund would have expired on Octobdl df52008. Taxpayer asserts he faxed an amended
return to a former Tax Commission employee on Sepee 15, 2008. Though a copy of the fax
coversheet was submitted, there was no deliverfiramtion. The Division has no record of an amehde
return being filed by the Taxpayer until Decemb@0& which is beyond the three-year statute of
limitations for requesting a refund. The Taxpakes the burden of proof in this matter, and has not
shown that the amended return for the 2004 tax yemr submitted to the Tax Commission prior to
October 15, 2008.

Jan Marshall
Administrative Law Judge

DECISION AND ORDER

Based upon the foregoing, the Commission sustdiasDtivision’s denial of the Taxpayer's
refund request concerning individual income taxad for the 2004 tax year. It is so ordered.

DATED this day of , 2010.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner
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Notice of Appeal Rights: You have twenty (20) days after the date of thider to file a Request for
Reconsideration with the Tax Commission Appealds Paisuant to Utah Code Ann. Sec. 63G-4-302. A
Request for Reconsideration must allege newly disiEm evidence or a mistake of law or fact. If gou
not file a Request for Reconsideration with the Gossion, this order constitutes final agency action
You have thirty (30) days after the date of thidesrto pursue judicial review of this order in actzonce
with Utah Code Sec. 59-1-601 et seq. and 63G-4e48&q.
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