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STATEMENT OF THE CASE

This matter came before the Utah State Tax Compnigsi an Initial Hearing pursuant to the provision
of Utah Code Sec. 59-1-502.5, on October 12, 2@Hiitioners (the Taxpayers) are appealing an audit
deficiency of Utah individual income tax for thextgear 2007. The Statutory Notice of Deficiency an

Estimated Income Tax was issued on November 19.2B@titioners timely appealed the audit. Thewamo

of the audit deficiency listed on the Statutory isetis as follows:

Tax Penalty

2007 $$3%$ $$583

Interest

$SE$$ $S8$$

1 Interest continues to accrue on the unpaid balance.

APPLICABLE LAW

Total as of Notice Date
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Utah imposes income tax on individuals who aredesstis of the state, in Utah Code Sec. 59-10-104
(20077 as follows:

...a tax is imposed on the state taxable incomegéised in Section 59-10-112, of every
resident individual...

Resident individual is defined in Utah Code Sec189103(1)(k) as follows:

(k) "Resident individual" means:

(i) an individual who is domiciled in this state fny period of time during the taxable year,
but only for the duration of such period; or

(i) an individual who is not domiciled in this stebut maintains a permanent place

of abode in this state and spends in the aggrd@®er more days of the taxable

year in this state. For purposes of this Subse¢fiy(k)(ii), a fraction of a calendar

day shall be counted as a whole day.

“Domicile” is defined at Utah Administrative RuleéBB5-91-2(A) as follows:

A. Domicile

1. Domicile is the place where an individual hggrmanent home and to which he
intends to return after being absent. It is thacelat which an individual has
voluntarily fixed his habitation, not for a speadsltemporary purpose, but with the
intent of making a permanent home.

2. For purposes of establishing domicile, an imtlial's intent will not be
determined by the individual's statement, or theunence of any one fact or
circumstance, but rather on the totality of thedand circumstances surrounding the
situation.

a) Tax Commission rule R884-24P-52, Criteria for Deii@ing Primary
Residence, provides a non-exhaustive list of factor objective evidence
determinative of domicile.

b) Domicile applies equally to a permanent home witinid without the Untied
States.

3. A domicile, once established, is not lost utfigre is a concurrence of the
following three elements: a) a specific intentb@adon the former domicile; b) the
actual physical presence in a new domicile; anthe)ntent to remain in the new
domicile permanently.

4. An individual who has not severed all ties witie previous place of residence
may nonetheless satisfy the requirement of abanddhi previous domicile if the
facts and circumstances surrounding the situafioeiuding the actions of the
individual, demonstrate that the individual no lenmptends the previous domicile to
be the individual's permanent home, and place tiwhvhe intends to return after
being absent.

2 The Utah Individual Income Tax Act has been revigad provisions renumbered subsequent to the peddd.
The Commission cites to and applies the provisibaswere in effect during the audit period onstahtive legal
issues.
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B. Permanent place of abode does not include alidggllace maintained only
during a temporary stay for the accomplishment qfasticular purpose. For
purposes of this provision, temporary may meansyear

The applicable statutes specifically provide thattaxpayer bears the burden of proof in procesdin
before the Tax Commission. Utah Code Sec. 59-1%ptavides:

In a proceeding before the commission, the burdgmanf is on the petitioner. . .

Upon making a record of its actions, and upon nealsie cause shown, the commission may waive,
reduce, or compromise any of the penalties or ésteimposed under this part. (Utah Code Sec. 59-1-
401(13).)

DISCUSSION

Respondent (the Division) based its audit on tierfion that the Taxpayers were residents of Utah
for tax purposes during all of 2007. The Taxpayed had not filed a resident Utah Individual Ineohax
Return and PETITIONER 1 maintains that he was n@asalent of Utah, instead he states that he was a
resident of STATE 1 in 2007. The Taxpayers diddispute that PETITIONER 2 was a resident of Utah
during 2007, however she did not receive taxalderime during the year. The issue in this appeahistier
PETITIONER 1 was a "resident individual” in the t8taf Utah for the purposes of Utah Code Sec. 59-10
103(1)(k) during the audit year. It does not appbat PETITIONER 1 spent 183 days per year in Utah
during the period in question. A resident indivatun the alternative, is one who is "domiciled'the State
of Utah.

The question of whether one establishes or mamtaihomicile in Utah is a question of fact. The
Commission has considered this issue in numerquessdgpand whether someone is a "resident individoal
state tax purposes has been addressed by theappssurts in Utafl.As discussed by the courts in
considering this issue, the fact finder may acdtl party’s activities greater weight than his er h

declaration of intent. Once domicile has been established in Utah thiegs must be shown to establish a

3 The issue of domicile for Utah individual incotae purposes has been considered by the Utah i@apteurt
and the Court of Appeals in the following casesddahe v. State Tax Comm'866 P.2d 618 (Utah Ct. App.
1993); Clements v. State Tax Comm@89 P.2d 1078 (Utah Ct. App. 1998)Rourke v. State Tax Comm'i830
P.2d 230 (Utah 1992), and Orton v. State Tax ComB86d P.2d 904 (Utah Ct. App. 1993).

4 See Clements v. Utah State Tax Com&®8 P.2d 1078 (Ct. App. 1995); and Allen v. GrayfmbLines, Inc,
583 P.2d 613, 614 (Utah 1978);
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new domicile: 1) a specific intent to abandon therfer domicile; 2) the actual physical presenca frew
domicile; and 3) the intent to remain in the newndsle permanently. See Utah Admin. Rule R865-#)2(
Although the facts presented show that the Taxpdigeihave an actual physical presence in STATE4,, t
weight of the evidence fails to support the Taxpayeontention of intent to abandon the Utah dolaior
the intent to remain permanently in STATE 1.

PETITIONER 1 is an airline pilot and during the dyear and for a number of years prior he was
working for COMPANY 1. In 1981 the Taxpayers pursbd a residence at ADDRESS, CITY 1 Utah.
PETITIONER 1 acknowledges that this was his residdrom the date of purchase until June 2005. The
Taxpayers continue to own this residence andwhisre PETITIONER 2 resided during 2007.

The facts proffered by PETITIONER 1 at the heashgw the ties that he had established with
STATE 1. Sometime prior to June 2005, PETITIONEBefan flying primarily routes that started out of o
ended in STATE 1. He determined at that time tleatHould establish a residence in CITY 2, STATH&.
entered into a lease in June 2005 for furnishethsda a house that he shared with the owner at ABER
2, CITY 2, STATE 1. This house was adjacent to edusar sales lot, which the owner of the residence
operates. The rent that PETITIONER 1 paid fordpartment was $$$$$ per month. PETITIONER 1
continues to lease this property and maintainkegtesent time that this is his residence.

PETITIONER 1 surrendered his Utah drivers license @btained an STATE 1 Drivers license on
December 30, 2005. He also registered to vote IRTET1 at this time. He registered a 1990 Chevyipk
truck in STATE 1 and maintained that registratimomi December 2005 through April 2007. In April Z00
he replaced the Chevy with a 1999 Dodge pick-ughvhie has continued to register through to thegpites
time. He also registered a 1998 Toyota Rav 4 in BH A in October 2007. He did sometime let his lartd
use or lease these vehicles in the landlord’s lawsmess. Prior to 2007, Delta changed PETITIONER\E
2 information and reported his wage income as STAH®Burced.

The Taxpayer also purchased with a partner a comi@myairplane hangar in CITY 3, STATE 1.
He was a part-year owner in this property durinQ220He spent some funds and time fixing up thiedjv
guarters in this property during 2007, but althobhglstayed over sometimes at this property didlaon to
reside there. The partnership was dissolved in 2888 which PETITIONER 1 had no ownership inteires
this property.

PETITIONER 1 has not applied for the STATE 1 residund. He states that it was his
understanding to qualify for the payments fromfilned he would have to own property in STATE 1 and
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nowhere else.

Although PETITIONER 1 had established these tieth WTATE 1, by the 2007 tax year he
maintained many of his previous ties to Utah. Hetinued to own and maintain the residence in CITY
Utah and that residence is where PETITIONER 2 eskitle did not sell the residence, but statedttiets
basically paid for. He had continued to file Utakident income tax returns up through 2006. Atralbkis
year-end financial statements, bank and creditstatéments were mailed to him at his residenC&Tiy 1,
Utah. PETITIONER 1’s credit card statements shaat thost transactions in 2007 were at Utah locations
PETITIONER 1 continued to visit doctors and a driti Utah and had other medical treatments in Udah
continued to have a Utah CPA prepare his tax retdrne federal return for 2007 listed his Utah edgirHe
also used a Utah insurance agent. In additiorgtoetbidence in Utah, the Taxpayer owned some vésraht
parcels in RURAL COUNTY. He also owned a vacantlparcel in STATE 2. He and PETITIONER 2 had
burial plots which they purchased in Utah, althotiggsse were purchased many years prior to the audit
period. PETITIONER 1 had incorporated a busines#ta in 2003 and was listed as the registeredtagen
Utah on the Articles of Incorporation and with Depgent of Commerce at the address of his residience
CITY 1, Utah. This corporation continues to beativith PETITIONER 1 listed as the registered agent
Utah, although he states that the corporation ¢@er@s an aircraft business in STATE 1. The Diwisio
pointed out that the Taxpayer had obtained Utalideas hunting and fishing permits. However,
PETITIONER 1 stated that he had purchased a liepermit in Utah at a great expense years earlienw
he was a Utah resident and his hunting and fistsigg were based on this permit.

Although the PETITIONER 1 did take several stepgata establishing residency in STATE 1, his
actions do not indicate that he intended to renmaiSTATE 1 permanently because he never actually
purchased a residence there or even rented agflaceown. It appears that financially he hadabdity to
do so and purchasing a residence would be an agftsmmeone who intended to remain in the new locat
permanently. Instead, PETITIONER 1 paid $$$$penth for rooms in a house he shared with the awner

Further, the Taxpayer had retained many ties Witth and did not appear to have abandoned his Utah
domicile.

Regarding the penalties, however, the failureléodind failure to pay penalties should be waived in
this matter. PETITIONER 1 did take many steps towastablishing domicile in STATE 1 including
obtaining a drivers license and voter registratibis. difficult for a layperson to make that deténation of

when there have been sufficient steps to abandamécile in one state and establish one in neve stdte
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Commission should sustain the audit deficiency psrtains to the tax and interest, but waive #egities.

Jane Phan
Administrative Law Judge

DECISION AND ORDER

Based upon the information presented at the hedtiegCommission sustains the audit deficiency

against the Taxpayers as it pertains to Utah iddafiincome tax and the interest accrued theraahdor ax
year 2007. The Commission waives the penalties sib ordered.

This decision does not limit a party's right teamal Hearing. However, this Decision and Order
will become the Final Decision and Order of the @ussion unless any party to this case files a enitt
request within thirty (30) days of the date of ttiézision to proceed to a Formal Hearing. Suelgaest shall
be mailed to the address listed below and mustidecthe Petitioner's name, address, and appealetumb

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.

DATED this day of , 2011.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

NOTICE: If a Formal Hearing is not requested, failure &y the balance due as determined by this order
within thirty days of the date hereon, may resultilate payment penalty. Petitioner may contagipayer
Services at (801) 297-7703 to make payment arraegtsm
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