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STATEMENT OF THE CASE
This matter came before the Commission for andhiifiearing in accordance with Utah Code Ann.
8§59-1-502.5, on January 25, 2011. Petitioner (Eger”) is requesting a refund of sales tax paidhen

purchase and installation of various appliancéseramount of $$$$$. The Respondent (“Divisiofithveed

a portion of the request and issued a refund imtheunt of $$$$$. The Division denied part of ibeind
request in the amount of $$$$$. Taxpayer timepeaped the partial denial of the refund request.
APPLICABLE LAW

Sales tax is imposed on certain transactions, taerse in Utah Code Ann. §59-12-103, below in

pertinent part:

(1) Ataxisimposed on the purchaser as providedigpthrt for amounts paid or charged for
the following transactions:
(a) retail sales of tangible personal property madaiwithe state...
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Utah Code Ann. §59-12-102(92)efines “tangible personal property” as follows:

(a) “Tangible personal property” means personal proptbet:

() May be:
(A) seen;
(B) weighed;
(C) measured;
(D) felt; or

(E) touched; or

(i) isin any manner perceptible to the senses.
(b) “Tangible personal property” includes:

(i) electricity,

(i) water,

(i) gas,

(iv) steam; or

(v) prewritten computer software.

Utah Code Ann. §59-12-102(3efines “permanently attached to real propertyfollews:

(a) “Permanently attached to real property” means foattangible personal
property:
(i) The attachment of the tangible personal propertiig¢aeal property:
(A) is essential to the use of the tangible persoradgaty; and
(B) suggests that the tangible personal property aitiain attached to the
real property in the same place over the usefal dif the tangible
personal property; or
(ii) if the tangible personal property is detached fittwn real property, the
detachment would:
(A) cause substantial damage to the tangible persoowéy; or
(B) require substantial alteration or repair of thé peaperty to which the
tangible personal property is attached.
(b) “Permanently attached to real property” includes:
() The attachment of an accessory to the tangibleopatgroperty if the
accessory is:
(A) essential to the operation of the tangible perspraerty; and

1 The Commission references the 2006 statute. For the 2007 tax year, this

provision was renumbered as subparagraph (97). In
renumbered as subparagraph (108), and included addi
hot water heaters, water softener systems, and wate
attached to real property. Further, the Commission
became effective July 1, 2009 and specifically prov
Personal Property” includes dishwashers, dryers, fr
refrigerators, stoves, and washers, regardless of w

to real property.

2 The Commission references the 2006 statute. For
years, this provision was renumbered as subparagrap
68 for the 2009 tax year. The language remained th
issue.

-2-

2008, the provision was
tional paragraphs excluding
r filtrations systems if

notes that Senate Bill 35
ides that “Tangible

eezers, microwaves,
hether the item is attached

the 2007 and 2008 tax
h (62), and as subparagraph
e same for all years at
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(B) attached only to facilitate the operation of thrggthle personal property;

(i) atemporary detachment of tangible personal prgffrentn real property for
a repair or renovation if the repair or renovatisrperformed where the
tangible personal property and real property acatkd; or

(iii) an attachment of the following tangible personalpgirty to real property,
regardless of whether the attachment to real ptpeeonly through a lien
that supplies water, electricity, gas, telephomble;, or supplies a similar
item as determined by the commission by rule madedordance with Title
63, Chapter 46a, Utah Administrative Rulemaking: Act
(A) property attached to oil, gas, or water pipeligser than the property

listed in Subsection (57)(c)(iii);
(B) a hot water heater;
(C) a water softener system; or
(D) a water filtration system, other than a water diion system
manufactured as part of a refrigerator.
(c) “Permanently attached to real property” does nciuihe:

(i) the attachment of portable or movable tangible geabkproperty to real
property if that portable or movable tangible peed@roperty is attached to
real property only for:

(A) Convenience;
(B) Stability; or
(C) For an obvious temporary purpose;

(ii) the detachment of tangible personal property freah property other than
the detachment described in Subsection (57)(bd(ii);

(i) an attachment of the following tangible personaperty to real property if
the attachment to real property is only througine that supplies water,
electricity gas, telephone, cable, or suppliesrélai item as determined by
the commission by rule made in accordance witle B, Chapter 46a, Utah
Administrative Rulemaking Act:

(A) a refrigerator;

(B) a washer;

(C) a dryer;

(D) a stove;

(E) a television;

(F) a computer;

(G) a telephone; or

(H) tangible personal property similar to Subsecti®@3(€)(ii))(A) through
(G) as determined by the commission by rule madeaordance with
Title 63, Chapter 46a, Utah Administrative RulenmagkAct.

The Commission has promulgated Administrative lR865-19S-58 to provide additional guidance
on materials and supplies sold to owners, contractmd repairmen of real property, as set forthvibén
pertinent part:

A. Sales of construction materials and other itemtanfjible personal property to real
property contractors and repairmen of real proparéygenerally subject to tax if the
contractor or repairman converts the material$eon$ to real property.

1. “Construction materials” include items of tangipkrsonal property such as lumber,
bricks, nails and cement that are used to constowddings, structures or
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improvements on the land and typically lose thepasate identity as personal
property once incorporated into the real property.

Fixtures or other items of tangible personal propsuch as furnaces, built-in air
conditioning systems, built-in appliances, or otibems that are appurtenant to or
incorporated into real property and that becométagral part of a real property
improvement that are treated as construction nadséeior purposes of this rule.

D. Thisrule does not apply to contracts where tredletsells and installs personal property
that does not become part of the real propertyaniptes of items that remain tangible
personal property even when attached to real ptyppes:

1.

2.

3.

moveable items that are attached to real propedsely for stability or for an
obvious temporary purpose;

manufacturing equipment and machinery and essewtiaksories appurtenant to the
manufacturing equipment and machinery; and

items installed for the benefit of the trade oribass conducted on the property that
are affixed in a manner that facilitates removahaiit substantial damage to the real
property or to the item itself.

Administrative Rule R865-19S-58 was amended for20@8 and 2009 tax years, as follows:

(1) Sales of construction materials and other itemtaofjible personal property to real
property contractors and repairmen of real proparéygenerally subject to tax if the
contractor or repairman converts the materialéeon$ to real property.

(a) “Construction materials” include items of tangipkrsonal property such as lumber

bricks, nails and cement that are used to constowddings, structures or
improvements on the land and typically lose thepasate identity as personal
property once incorporated into the real property.

(b) Fixtures or other items of tangible personal prgpsuch as furnaces, built-in air

conditioning systems, built-in appliances, or otibems that are appurtenant to or
incorporated into real property and that becométagral part of a real property
improvement are treated as construction mategalpdrposes of this rule.

(4) This rule does not apply to contracts where¢ialer sells and installs personal property
that does not become part of the real propertyaniptes of items that remain tangible
personal property even when attached to real ptyppes:

(&) moveable items that are attached to real propedseiy for stability or for an

obvious temporary purpose;

(b) manufacturing equipment and machinery and essectiaksories appurtenant to the

manufacturing equipment and machinery;

(c) items installed for the benefit of the trade oribass conducted on the property that

are affixed in a manner that facilitates removahaiit substantial damage to the real
property or to the item itself; and

(d) telephone or communications equipment and assdciatee and lines if the

equipment, wire, and lines:

(i) are provided as part of a single transaction;

(ii) that are part of real property are an incidentalipo of the transaction;

(i) are primarily used for the operation of a telephsystem or communications
system;

(iv) are installed for the benefit of the trade or bassiconducted on the property;
and

(v) are attached to real property in a manner suchthie&tremoval from the real
property does not cause substantial damage tajthipraent, wire, or lines or to
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the real property to which they are attached.

Utah Code Ann. 859-1-1417 provides, “[iin a prodagdefore the commission, the burden of proof
is on the petitioner...”

DISCUSSION

Taxpayer purchased appliances from BRAND 1 orouarfurnish and install contracts between April
11, 2006 and January 30, 2009. On May 29, 20@9T #xpayer requested a refund of sales tax paiteon
purchase and installation of these applianceserathount of $$$$$. Taxpayer asserted that ast-ibuil
appliances” they were converted to real property ot subject to tax. On October 28, 2009, thadiin
issued a refund in the amount of $$$$$. The Divisienied $$$$$ of the refund, attributable tqilnehase
of microwave hood and range hood combination utiitswever, the Division did refund the sales taargled
and paid on the installation and labor chargee@hticrowave hood and range hood combination umite
remaining issue is whether the microwave hood ande hood combination units have been incorpornated
the real property.

The Taxpayer's representative argued that theaw&@ve units were built-in appliances and not
subject to tax. He pointed to Tax Commission Ruattilon 42 (dated 10/06), and noted that built-jpliapces,
while they do not lose their separate identity uipstallation become an integral part of the reapprty. The
Taxpayer’s representative stated the microwaves @amg not moveable or temporary, but stay in péenck
cannot be removed without causing damage to tHepreperty. He provided a copy of the installatio
instructions for an over-the-range BRAND 2 microwafor illustrative purposes. The Taxpayer's
representative pointed out that installation iserinovolved than plugging in the microwave. He ddtet the
instructions show the microwave is bolted into wedl and there is an expectation that it is a peena
appliance and will remain in place throughout geful life. When asked whether these particularomave
units were vented to the outside, the Taxpayepeesentative did not know for certain. He argugther that
the microwave units are an integral part of thd peaperty because they are bolted into the wait, n
moveable, and not there for an obvious temporamygee. He stated that it is similar to bathroomars or a
light fixture.

It is the Division’s position that the microwaveits remain tangible personal property under
Administrative Rule R865-19S-58D., which provideattthe rule exempting some property converteeab r
property “does not apply to contracts where thailest sells and installs personal property thatsdoet
become part of the real property.” The Rule thgeggexamples of moveable items attached to reglgrty
for stability, and items installed for the benefita trade or business that are affixed in a way fiéwilitates
removal without substantial damage to the real @ntypor the item itself.

The Division’s representative argued that the avi@ve units, while attached to the wall, would not

-5-
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cause substantial damage upon removal. She #tetéustruction booklet supplied by the Taxpayevgh
only that there would be some holes in the wallle 8rgued that this case is similar to Appeal 1861683, in
which the Commission found signs that were atta¢hedbuilding by bolts or into the ground by ceitreamd
bolts were “attached” to the real property but rered tangible personal property. The Division’s
representative argued that the Taxpayer has netrsti@at removal of the microwave would cause sutisia
damage to remove, and is attached to the wallsfability purposes”. She noted that if the micregvanits
were vented, and required some kind of ductwosk,would require changes to the structure, anddvcatse
more serious damage to remove.

In rebuttal, the Taxpayer’'s representative arghatiAppeal No. 08-1683 is not applicable, asattde
with commercial signage, rather than microwavebéhome. He stated that the microwaves unitsare
similar to furnace and air conditioning units whidso leave holes when removed. He argued thaneny
who removed a microwave unit like those at issuelldvdiave the damage to the wall repaired. The
Taxpayer’s representative further argued that SuioseD. (3) of Rule R865-19S-58 was not applicatsét
specifically deals with trade fixtures, and the mweave units do not fall under that category. ldidves the
microwaves are “built-in” appliances like those aésed in Publication 42, and should receive thaesa
treatment.

Administrative Rule R865-19S-58A. specificallgtsi built-in appliances among the items that are
treated as construction materials. The microwants @t issue are bracketed to the wall aboveghge, and
may or may not be vented to the outside. Thegereasonable expectation on the part of homebtiyats
such an appliance would remain with the home, gpédlly cabinetry in installed in a manner that it
accommodates the microwave unit. The Division edgihat the microwave units fall under Subsectiaf D
Rule R865-19S-58, and remain tangible personalgstgp The microwave units are arguably not attdche
“merely for stability” or for an “obvious temporapurpose” and there is an expectation that theawiave
units will remain in place throughout their usefifié. In addition, the microwave units are neither
manufacturing equipment nor are they items indalte the benefit of a trade or business. Under th
circumstances described, the microwave units appdae built-in appliances, and the Taxpayer shbeld

entitled to a refund of the sales tax paid.

Jan Marshall
Administrative Law Judge

DECISION AND ORDER

Based on the foregoing, the Commission finds therawiave units are built-in appliances that are
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incorporated into the real property. The Taxpaye€quest for a refund of the sales tax paid osetho
microwave units is granted. It is so ordered.

This decision does not limit a party's right taosrfral Hearing. However, this Decision and Ordéir wi
become the Final Decision and Order of the Comunisghless any party to this case files a writteuest
within thirty (30) days of the date of this decisito proceed to a Formal Hearing. Such a requnedi Ise
mailed to the address listed below and must incthdePetitioner's name, address, and appeal number:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.

DATED this day of 0112
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner



