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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamis&ir a Hearing on Motion to Dismiss
Respondent’s Appeal or Alternatively, for Summargigment (“Motion”) on May 27, 2010. Petitionerdth
“Taxpayer”) had filed an appeal on August 27, 200%. March 17, 2010 Respondent filed its Motioniragk
that the appeal be dismissed on the basis of édtitustate a claim upon which relief could be grdmir, in the
alternative, that the Division be granted summadgjment on the grounds that the Taxpayer fail@tktatify
or provide any evidence of discrepancies in thessix amounts shown as owing.

RELEVANT FACTS

The facts relevant to this decision are not in uliep On August 27, 2069he Taxpayer filed a

Petition for Redetermination Form with the Appdaist of the Utah State Tax Commission. On the Fibren

Taxpayer stated as the basis for the appeal, “Wodimer looking at detailed paper work, it seens there

1 The date the Taxpayer listed on the form was/02 but it was stamped as received August 27, 20@further
the date it was sent in by facsimile wasinted on the top of the form indicating Augus020
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are some discrepancies in the amounts paid/unpdlikaquarterly sale tax amounts.” Sent with thenfoas
a Notice of Balance Due letter, which indicatecdtabce due including tax, penalties and intere3$6$$ as
of August 27, 2009. Additionally attached was a&nent of Account for Delinquent Taxes, dated 2%y
2009, which listed a payment due of $$$$$. Theoplsrivith balances due were from December 1994 ghrou
June 2009.

The amount of tax for each of the filing perioddigated in the notices was based on the returns
actually filed by Taxpayer. There was no audittf@se periods where an audit deficiency was asdegs
the hearing the representative maintained thalaxpayer was attempting to file amended returnsdore or
all of these periods, but had not yet done so.

APPLICABLE LAW

A taxpayer may appeal a deficiency pursuant to Wakle Sec. 59-1-501 which provides the
following:

(2) A person may file a request for agency actipatitioning the commission for
redetermination of a deficiency.

(3) Subject to Subsections (4) through (6), a pesdall file the request for agency action
described in Subsection (2): (a) within a 30-dayqueafter the date the commission mails a
notice of deficiency to the person in accordandb Bection 59-1-1405; or (b) within a 90-
day period after the date the commission mails icemf deficiency to the person in
accordance with Section 59-1-1405 . . .

“Deficiency” is specifically defined by statuteldtah Code Sec. 59-1-1402(3) as follows:

“Deficiency” means: (a) the amount by which a tkee or charge exceeds the difference
between: (i) the sum of: (A) the amount shown ast#ix, fee, or charge by a person on the
person’s return; and (B) any amount previouslyssses or collected without assessment, as a
deficiency; and (ii) any amount previously abaterédited, refunded, or otherwise repaid
with respect to that tax, fee, or charge; . . .

The Administrative Procedures Act provides proceddior agency review, but specifically provides
that the issuance of a notice of deficiency or oéetions on the part of the Tax Commission areyoeerned
by the act. However, appeals to contest the walafithe Tax Commission action are governed byaitte

Utah Code Sec. 63G-4-102(2) provides:

This chapter does not govern: . . . (b) thedsse of a notice of a deficiency in the payment
of a tax, the decision to waive a penalty or irdeam taxes, the imposition of and penalty or
interest on taxes, or the issuance of a tax assessexcept that this chapter governs an
agency action commenced by a taxpayer or by anp#rson authorized by law to contest the
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validity or correctness of the action.

DECISION

The Taxpayer argues in this matter that it haglat tb an administrative hearing regarding the tax
“deficiency” indicated on the balance due noticasea on the provision of Utah Code Sec. 63G-4-202(2
The Division argues that under Utah Code Sec. 63G22) a taxpayer may commence an action orthgif t
are specifically authorized by I&wo do so. It was the Division’s position that réavere no statutory
provisions that provided the Taxpayer the riglari@dministrative hearing on an unpaid tax balératavas
based on returns filed by the Taxpayer. However Division pointed out that the Taxpayer did hte
option of filing amended returns if the Taxpayesupght the returns it had filed were in error.

Upon review of the parties’ arguments in this nrattee appeal should be dismissed as what isua iss
is not a ‘deficiency’ pursuant to the applicablevla Taxpayers’ rights to contest actions of the Tax
Commission are limited to where they are specificalithorized to do so pursuant to the Utah Cdéer.
example taxpayers have the right to file an appéal deficiency pursuant to Utah Code Sec. 59-1-501
Taxpayers may appeal a denied refund claim unddr5910. They have the right to a hearing befbee t
Commission revokes their sales tax licenses putdoddtah Code Sec. 59-12-106(2)(h). A taxpayer may
appeal an assessment made by the Commission utalerGdde Sec. 59-2-1007. However, there is no
provision that allows a taxpayer to appeal a baaue that is based on the returns that the takpagdiled.

A taxpayer does have a clear remedy in this s@inatA taxpayer has the option to file amendednstif the
taxpayer thinks the original returns filed weresimor.

The Taxpayer's representative has argued thatrthiter involves a ‘deficiency,’ but it does not am
within the statutory definition of ‘deficiency’ @ny other provision that would provide the Taxpaleright
to an administrative proceeding. ‘Deficiency esifically defined by statute at Utah Code Seel 89102(3)
and excluded from ‘deficiency' is the amount of &hown by the taxpayer on the taxpayer’s return.
Therefore, there is no right to an administratigtam either under Utah Code Sec. 59-1-501 or Mtatie
Sec. 63G-4-102(2). The appeal should be dismisddwe Taxpayer should be aware that if any of the
amended returns would indicate a refund or crétbte is a statute of limitations under Utah Coele. 59-1-
1410.

2 The Taxpayer argued that the qualifier “authoribgdaw” in Utah Code Sec. 63G-4-102(2) was a litiotaon
another person and not the taxpayer. What théosestates is “this chapter governs an agency mctionmenced
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Jane Phan
Administrative Law Judge

ORDER

Based on the foregoing, the Division’s Motion teiiss is hereby granted. This appeal is dismissed.

It is so ordered.

DATED this day of , 2010.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

JKP/09-2732,dis.

by a taxpayer or by another person authorized Wytdacontest the validity or correctness of theéaact
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