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STATEMENT OF THE CASE

This matter came before the Utah State Tax Conimni¢sr a Formal Hearing on September 15, 2010,

pursuant to the provisions of Utah Code Secs. 5011and 63G-4-204 et al. The matter is before tirar@ission
on Petitioners’ appeal of an audit deficiency f@ tax years 2005 through 2007. Based upon tlleese and
testimony presented at the hearing the Tax Comonissreby makes its:

FINDINGS OF FACT

1. This matter is before the Commission on Pettrs’ (the “Taxpayers”) appeal of interest

deficiencies assessed against him for tax years P@6ugh 2007. The Statutory Notices of Deficiesued Audit
Change had originally been issued on February @20

2. On March 30, 2009, after the Audits haddesued, the Taxpayer filed an amended Utah return
for tax year 2007. Respondent (the “Division”) amhed its audit for that year based on the Taxpagensnded
return. The Division issued an amended Notice efidiency and Audit Change on April 29, 2009 which
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indicated a $$$$$ balance or no deficiency. Theeefihere are no further issues with the 2007 audit
3. The Taxpayer does not dispute the audit tavaduedicated on either the 2005 or the 2006 taxme
The Taxpayer’s issue with the audit is the inter&@be Taxpayer argues as a matter of fairnesguity some or

all of the interest should be abated. The amolitteodeficiency indicated in the Statutory Notitmsthese years

is as follows:
Year Tax Penalty Interest Total
2005 $3$3% $$55$ $$$$$ $$5$$
2006 $$$$$ $$55$ $$5$$ $$5$$

4. The facts were not in dispute. The Taxpayeffited2005 and 2006 state and federal returnises t
became due. In 2007 the Taxpayer had made somadiipres that qualified for the historic preseimatax
credit under Utah Code Sec. 59-10-1006(1)(a). arheunt of credit for which he qualified was $$$&his
credit is a nonrefundable credit, whatever portibthe credit that may not be claimed in the yeanired may be
carried forward for five years. This credit may be carried backward to previous years.

5. Forthe 2007 year the Taxpayer could use orp$Hf the historic preservation credit. The Taxguay
claimed $$$$$ of the credit on his 2008 Utah Indii&l Income Tax Return and $$$$$ of the creditisr2009
income tax return.

6. The Taxpayer testified that he knew he woulgditng a refund of most or all of his state witltlireg
for the 2007 year because of this credit, so hedaslis employer to change the state withholdingda7.
However, his employer indicated that they couldah@nge the state withholding differently from winety were
doing for his federal withholding. So they congduto withhold and pay over to Utah about $$$$$ in
withholding per month in 2007, 2008 and 2009. WithenTaxpayer filed his returns for each of thesary he
was claiming the credit he received back from Utatall of this withholding.

7. Sometime prior to February 2009 the InternaldRexe Service audited the Taxpayer’s federal tax
returns for the years 2005 through 2007 and disallbsome itemized deductions. The Tax Commissien th
made the change that flowed from this to the TagpayJtah returns for 2005 and 2007. This restuiliéde tax
deficiencies stated on the original audit Noticgsliese years. The Taxpayer did not contestiiege with the
state of Utah and paid the tax portion of the afatithe years 2005 and 2006. For 2007 he filedraended
Utah return claiming on that return more of thedrisal preservation credit to offset the additiciaax amount,

which resulted in a $$$$$ balance for that year.

1 Interest as calculated to the date of the StatiMotices.
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APPLICABLE LAW
Section 59-1-402 of the Utah Code governs the sssa of interest, as follows, in pertinent part:

4) (a) Except as provided in Subsection (4)(c), f anerpayment of tax or fee
administered by the commission is refunded witltird8ys after the last date prescribed
for filing the return of such tax or fee, no interehall be allowed on the overpayment.

(b) Exceptas provided in Subsection (4)(c), if thanrets filed after the last
date prescribed for filing the return, no interdsll be allowed on the overpayment if
the overpayment is refunded within 90 days afterdate the return is filed.

(5) Interest on any underpayment, deficiency,ainduency of any tax or
fee administered by the commission shall be conapfiitem the time the
original return is due, excluding any filing or pagnt extensions, to the date
the payment is received.

The Commission has been granted the discretiorateewpenalties and interest. Section 59-1-
401(13) of the Utah Code provides:
Upon making a record of its actions, and upon measle cause shown, the commission
may waive, reduce, or compromise any of the persatir interest imposed under this
part.
The Commission has promulgated Administrative R861-1A-42 to provide additional guidance
on the waiver of penalties and interest, as followgertinent part:
(2) Reasonable Cause for Waiver of Interest. Grouoid@diving interest are
more stringent than for penalty. To be grantedhaver of interest, the taxpayer must
prove that the commission gave the taxpayer ermmeaformation or took
inappropriate action that contributed to the error.
ANALYSIS
The Taxpayer’s point was that although he did cdeitnal tax for 2005 and 2006, by 2007 the dtatk
this large balance on his account in the form efdtedit and in the form of withholding. He undecsl that there
was no legal provision that required the stateafphpm interest on this balance or credit, but fdrout that the
balance was substantially higher than the additimxaamounts assessed with the audits. It waSalpayer's
position that the Commission should look at thatrtging or the fair thing to do and waive the iat# because by
2007 the state had his money to use in excessestimt were deficient were always with the Tax @dssion

after 2007.
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It was the Division’s position that it understobe fTaxpayer's argument on an equity basis but thase
however, no relief available under Utah law. Theiflon pointed out that the historic preservatiar was a
nonrefundable credit and also one that could oelgdried forward. So the Taxpayer could not lubtained a
refund of all the credit on his 2007 return, or éhalaimed the credit on his 2005 or 2006 returfh& Division
pointed out that because this was a credit, nodsteaccrued. Further, the Division explained Treatpayers are
not entitled to interest payments on their ovehliiding. It was the representatives’ assertianiftinterest were
to be paid, taxpayers would withhold more on puggass an investment. The Division pointed outttihere was
nothing in state law that required an employerde the same withholding factors for the state ag tio the
federal. It was the Division’s assertion that trexpgayer's employer had refused to do this becatige own
internal policies.

The Division cited to Utah Admin. Rule R861-1A-42¢5 the basis for denial of the waiver of interest
The rule provides that interest would be waivethd taxpayer showed that a commission employee lgiave
erroneous information or took inappropriate actitvag contributed to the error. There was no shgwf this on
the part of the Tax Commission. The Division alsseated that the basis relied on in the Commissitmitial
Hearing decision had been erroneous and the Taxpgal/eot disagree with this contention.

CONCLUSION OF LAW

1. The historic preservation credit that the Taxgodnyad qualified for in 2007 was a non refundable

credit and could not be carried back to tax ye@852and 2006. See Utah Code Sec. 59-10-1006. Thpayears

claimed a refund of the portion of the credits thaty could obtain on their 2007 original returnl @aceived the

refund sometime within 90 days of the April 15, 8d0ing of that return. After the audit had beastied, the
Taxpayer filed an amended 2007 tax return on whiktlaimed additional credits to offset the addaiotax

liability that he had reported on the return. Adedoby the parties, there was no refund associaitdthe

Taxpayer's amended return. The Commission agrekshve Division that the Taxpayer was not entittethterest
on the credits or on his over withholding undertU@ode Sec. 59-1-402.

2. The Taxpayer argues that based on equitymess the interest should be abated. The appicabl
rule governing the waiver of interest does not eJor waiver based on equity. Utah Admin. RuBSR-1A-
42(2) expressly limits cause for waiver of intetesSCommission employee error. The rule distingessivaiver of
penalties from waiver of interest and provides mhber of factors for which penalties may be waiveduding
equitable considerations at Subsection 42(4) cleiar that these considerations only apply to ieraBased on
these express provisions the Commission may naidgenequity or fairness in determining whetheeiast
should be waived.

3. However, although there is no reasonable dzasie for waiver of interest under the factorsia t
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matter, there was an overpayment for a brief pesfdiine’ on the Taxpayers’ account during which interest wa
charged. Utah Code Sec. 59-1-402(5) states, “Isttereany underpayment, deficiency, or delinquafiany tax
or fee administered by the commission shall be adetpfrom the time the original return is due, exahg any
filing or payment extensions, to the date the paynwereceived.” Clearly there was an underpayrfren the
time the 2005 and 2006 taxes were due up to whemverpayment occurred. The Taxpayer’s positios that
there were more than sufficient funds paid in ® dadcount to cover the 2005 and 2006 deficienciexdD7
because of withholding and the historic preservatax credit. The Commission concludes, howevet th
withholding and the preservation credit are notnpets to the Taxpayers’ specific account untilTthgpayers
filed and claimed these on their original 2007 meatax return, which was on or around April 15,20@nce
that return was filed and until the refund thatTlagpayer had claimed on the return was issued; thas a $$$$$
credit on the Taxpayer's account, which was farertben the $$$$$ in combined tax deficiency that the
subject of the audits for 2005 and 2006. Howewdren the refund for the 2007 tax year claimed an th
Taxpayer’s original return was paid out to the Tayqy, which was apparently within 90 days of thie ¢fze return
was filed, there would no longer have been an ayanent on the Taxpayer's account. Interest shoeilddived
for the period of overpayment, which occurred betwthe filing of the Taxpayers’ 2007 original retand the
date the refund was issued that was claimed orethen.

DECISION AND ORDER

Based on the foregoing, the Tax Commission abh&epdrtion of the interest accruing for the 2008 an

2006 tax audits from the time the Taxpayer filesl 2007 original return on April 15, 2008, until ttieme the
refund claimed on that return was issued to the@ger. Interest that accrued prior to this period the interest
that accrued after this period until the audit cieficy was paid by the Taxpayer is sustained. Oifaision is to
recalculate the amount of interest on this basis.do ordered.

DATED this___ day of , 2011.

R. Bruce Johnson
Commission Chair

D’'Arcy Dixon Pignanelli Michael Cragun
Commissioner Commissioner
DISSENT

| respectfully disagree with my colleagues’ deaidio waive the portion of interest that accrueditbe

2 See Tax Comm ssion Order in Appeal No. 05-1164.



Appeal No. 09-0982

time the Taxpayers filed their 2007 return to wten2007 refund was issued based on that retuah Cbde
Sec. 59-1-402(5) provides that interest is assems@ddeficiency from the time the original retwras due to
the date payment is received. My colleagues’ pwsitvould broadly interpret this provision to indiedhat
whenever there is an overpayment on an accounatdiegs of whether the overpayment was for otlgrdars,
a deficiency would be considered paid. They cit€ar Commission Appeal No. 05-1164 as precederrce fo
this decision. | would note that the facts in Adpéa. 05-1164 were dissimilar, that case involvaty @ne tax
year, with the Taxpayer making a prepayment fol2@2 tax year by April 15, 2003, then not filingedurn
for 2002 until January 16, 2004. Based on themethie taxpayer received a refund on January 2% .2The
2002 year was later audited and the Taxpayer redjur pay back a portion of the refund. In theitating
Division had assessed interest going back to Al®il 2003. In Appeal No. 05-1164 the Commission
determined interest for the 2002 deficiency shdwalde only been assessed back to January 29, 28 de
there had not been an underpayment prior to thetfdathe tax period 2002.

| find the Division’s interpretation and applicatiof Utah Code Sec. 59-1-402(5) reasonable ircHss.
The audit deficiency was not paid until a paymetdting to that deficiency was received. Furthevpuld
point out that this Commission adopted a rule éixaressly limits when interest may be waived. Theas no
showing of error or inappropriate action on thd pathe Tax Commission, which is the only basisfaiver
of interest. Based on this rule the Commission nywaive interest for equitable consideratidsee Utah
Code Sec. R861-1A-42.

Marc B. Johnson
Commissioner

Notice: Failure to pay within thirty days the balance tlesults from this order may result in additionah@ldes and
interest. You have twenty (20) days after the ddtthis order to file a Request for Reconsideratigth the Tax
Commission Appeals Unit pursuant to Utah Code 68G-4-302. A Request for Reconsideration musgelleewly
discovered evidence or a mistake of law or fatyol do not file a Request for Reconsideratiorliie Commission,
this order constitutes final agency action. Youehthirty (30) days after the date of this ordgsdosue judicial review of
this order in accordance with Utah Code Sec. 5911 seq. & 63G-4-401 et seq.
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