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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comanisfeir an Initial Hearing pursuant

to the provisions of Utah Code Sec. 59-1-502.9Nowember 4, 2009. Taxpayer is appealing an
audit deficiency of Utah individual income tax antkerest for the 2005 tax year. Through March
12, 2009, Taxpayer was assessed $$$$3$ in tax,$8%&5$n interest. Interest continues to accrue
on the unpaid balance.
APPLICABLE LAW

Tax is imposed on the state taxable income ofyel@sident individual.” SeeUtah
Code Ann. 859-10-104(1) (2005).

Utah Code Ann. 859-10-103 defines “resident irdiial” as follows:

(s) “Resident individual” means:
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() an individual who is domiciled in this state foryan
period of time during the taxable year, but only fo
the duration of such period; or

(i) an individual who is not domiciled in this statet bu
maintains a permanent place of abode in this state
and spends in the aggregate 183 or more days of the
taxable year in this state. For purposes of this
Subsection (1)(s)(ii), a fraction of a calendar day
shall be counted as a whole day.

Utah Code Ann. 859-10-103 (2005).

Further guidance on the determination of residieditvidual status is provided in Rule
R865-91-2, set forth below, in relevant part:

A. Domicile

1. Domicile is the place where an individual has a
permanent home and to which he intends to retuar af
being absent. It is the place at which an indiglchas
voluntarily fixed his habitation, not for a speciat
temporary purpose, but with the intent of making a
permanent home.

2. For the purposes of establishing domicile, an
individual's intent will not be determined by the
individual's statement, or the occurrence of ang act
or circumstance, but rather on the totality of fdmets and
circumstances surrounding the situation.

a) Tax Commission rule R884-24P-52, Criteria for
Determining Primary Residence, provides a non-
exhaustive list of factors or objective evidence
determinative of domicile.

b) Domicile applies equally to a permanent home
within and without the United States.

3. A domicile, once established, is not lost untilrthés a
concurrence of the following three elements:

a) A specific intent to abandon the former domicile;

b) The actual physical presence in a new domicile; and

c) The intent to remain in the new domicile
permanently.

4. An individual who has not severed all ties with the
previous place of residence may nonetheless sdtisfy
requirement of abandoning the previous domicilethd
facts and circumstances surrounding the situation,
including the actions of the individual, demonsrtiat
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the individual no longer intends the previous ddlaito
be the individual's permanent home, and place ti@hvh
he intends to return after being absent.

B. Permanent place of abode does not include a dgsgiliace
maintained only during a temporary stay for the
accomplishment of a particular purpose. For puEposf
this provision, temporary may mean years.
Utah Admin. Code R865-9I-2 (2005).
The Servicemembers Civil Relief Act also goverhs state of residency for active
members of the military, as follows:

A servicemember shall neither lose nor acquiresidemce or
domicile for purposes of taxation with respect he tperson,
personal property, or income of the servicemempeaehson of
being absent or present in any tax jurisdictiontted United
States solely in compliance with military orders.

50 U.S.C. 571(a).

The Utah Legislature has specifically provided tha taxpayer bears the burden of
proof in proceedings before the Tax Commission, d&dh Code Ann. 859-1-1417, below, in
pertinent part:

In any proceeding before the commission underdhégpter, the
burden of proof shall be upon the petitioner. . .
Utah Code Ann. §59-1-1417 (2009).

The Commission has been granted the discretiovaiee penalties and interest. Section
59-1-401(13) of the Utah Code provides, “Upon mgkm record of its actions, and upon
reasonable cause shown, the commission may waigdace, or compromise any of the penalties
or interest imposed under this part.” Utah Coda.A%9-1-401(13) (2009).

DISCUSSION

On February 10, 2009, the Division issued a NabicBeficiency and Estimated Income
Tax for the 2005 tax year. Taxpayer and his wid filed a non-resident Utah state tax return
for the 2005 tax year. It is the Division’s pasitithat Taxpayer was a resident of the State of
Utah for income tax purposes in 2005. The Divishudited the Taxpayer’s return to reflect a
resident married joint filing status. Taxpayer nmtains that he changed his state of residency to
STATE 3 in February of 2005.

Taxpayer was a resident of Utah when he joinedniigary, and Utah was identified as
his home of record. He was stationed first in SEAT, then STATE 2, and STATE 3. While in
STATE 3, Taxpayer testified that he changed higleexy by filling out the required paperwork,
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presumably DD Form 2058, “State of Legal Reside@egtificate”. He stated that he did
everything required by the military in order to nge his residency; including the registration of
his vehicles and registering to vote in STATE 3axgayer did not change his driver's license
from Utah to STATE 3, and retained his FINANCIALSYITUTION bank account. Taxpayer
was subsequently stationed in STATE 4. Taxpayeraneed in STATE 4 until 2007, when he
was discharged from the military for medical reasoaxpayer testified that he wanted to do
government contract work, but that there was anifreeze at the time of his discharge. He
remained in STATE 4 for a period of two months limgkfor work. Taxpayer testified that it was
not his intention to return to Utah, but that he ars wife returned to Utah to stay with extended
family while looking for employment.

The Division does not contest that the Taxpayermtidspend 183 days in the state of
Utah. Rather, the Division argues that in 2008, Taxpayer continued to be domiciled in Utah
for tax purposes. The Division’s representativguad that Taxpayer’s residency during the
period at issue was for a special or temporary gegepnder Administrative Rule R865-91-2, and
therefore, he retained his status as a Utah daarigil

The question of whether one establishes or mamtidomicile in Utah is a question of
fact. See Clements v. Utah State Tax Comr8%8 P.2d 1078, 1081 (Ct. App. Utah 1995),
Lassche v. Utah State Tax Comnp866 P.2d 618, 621 (Ct. App. Utah 1993)ton v. Utah State
Tax Comm’'n864 P.2d 904, 907 (Ct. App. Utah 1993). Domidlelefined as “the place where
an individual has a permanent home and to whicinteads to return after being absent. It is the
place at which an individual has voluntarily fixbis habitation, not for a special or temporary
purpose, but with the intent of making a permarambe.” Utah Admin. Code R865-91-2(A)(1)
(2005). Utah law requires that a person have aripaent home” to claim a domicile. The Utah
Supreme Court has held that “[d]Jomicile is basedresidence and intent to remain for an
indefinite time. The intention need not be to renfar all time, it being sufficient if the intemin
is to remain for an indefinite period.Allen v. Greyhound Lines, Inc583 P.2d 613, 615 (Utah
1978). Further, iClements v. Utah State Tax Comn8A3 P.2d 1078 (Ct. App. Utah 1995), the
Court determined that a person’s actions may berded greater weight in determining his or
her domicile than a declaration of intent.

It is undisputed that Taxpayer was domiciled inHJ& the time he joined the military.
Under Rule R865-9I-2(3), three elements must ot¢ouchange domicile once established: a
specific intent to abandon the former domicile, $ibgl presence in a new domicile, and intent to
remain in the new domicile permanently. It is wpdited that Taxpayer filed paperwork with the
military to change his residency from Utah to STABEand that Taxpayer was physically
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present in STATE 3 at the time. The question isstwbr Taxpayer intended to remain
indefinitely. Taxpayer has the burden of prooftims matter. He testified that he had no
intentions of returning to Utah at the end of hisitary career. The Servicemembers Civil Relief
Act provides that a servicemember “shall neitheselmor acquire a residence or domicile...by
reason of being absent or present in any tax jigtisd...solely in compliance with military
orders. Taxpayer was in STATE 3 because of his militarglers. This matter is similar to that
in Appeal No. 98-1161, where the Commission fouhdtta member of the military had
established domicile in a different state. Taxpaleclared to the military that his domicile was
STATE 3. Further, Taxpayer took steps to estabdishew domicile in STATE 3, including
moving his wife from Utah to STATE 3, registering vote, and registering his vehicles in
STATE 3. However, Taxpayer’s testimony at the mgawas that he changed his domicile from
Utah to STATE 3 in February of 2005. Thus, he wgsart-year resident of the State of Utah,
and is liable for tax attributable to the incomenea while he remained a resident of Utah.

Jan Marshall
Administrative Law Judge
DECISION AND ORDER

Based upon the foregoing, the Commission finds Thaepayer established a new
domicile in STATE 3 in February 2005, and was a-paar resident of Utah for the 2005 tax
year. Itis so ordered.

This decision does not limit a party's right toaral Hearing. However, this Decision
and Order will become the Final Decision and Omfethe Commission unless any party to this
case files a written request within thirty (30) dagf the date of this decision to proceed to a
Formal Hearing. Such a request shall be mailgétig¢@ddress listed below and must include the
Petitioner's name, address, and appeal number:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will preclaay further appeal rights in this matter.

DATED this day of , 2010.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
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D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

NOTICE: If a Formal Hearing is not requested, failure &y phe balance due as determined by

this order within thirty days of the date hereomymesult in a late payment penalty.
JM/09-0603.int



