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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comaomi$si an Initial Hearing pursuant to the
provisions of Utah Code Ann. §59-1-502.5, on Jidy 2009.
PETITIONER 1 and PETITIONER 2 (the “Petitionersi’ “taxpayers”) are appealing
Auditing Division’s (the “Division”) assessmentiotlividual income tax for the 2005 tax year. OrvBimber
17, 2008, the Division issued a Notice of Deficigand Audit Change (“Statutory Notice”) to the tayprs,
in which it imposed additional tax and interestga®ecember 17, 2008), as follows:
Year Tax Penalties Interest _Total

2005 PSS $5$$$ $$583$ $$58$
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The Division states that it imposed the assesttelisallow a $$$$$ “clean fuel vehicle tax
credit” that the taxpayers claimed for a ToyotauPtihey purchased in 2005. The Division claimg ¢ha
Toyota Prius does not qualify for a 2005 credigrethough it is an “electric-hybrid vehicle.” Rirshe
Division states that the credit is based on therimental cost” of a qualifying vehicle. Becauser¢ is no
model of the Toyota Prius that is manufactured aitta clean fuel fueling system, the Division codtethat
an “incremental cost” is unavailable for this vébicSecond, the Division states that a vehicle queify for
the credit only if the Utah Air Quality Board (“Ba#) certifies that the vehicle qualifies for theedit. The
Board has determined that a Toyota Prius doesuwadifygfor the 2005 credit and has not signed ar+oC-
40V certifying that the vehicle is eligible for theedit. For these reasons, the Division ask€tremission to
sustain its assessment.

The taxpayers believe that the Toyota Prius shquélify for the credit because the vehicle
gets higher gas mileage than most other vehiclekiding some other electric-hybrid vehicles thaldy for
the 2005 credit. The taxpayers admit that undeb28w, as written, it appears that the Toyotaddines not
qualify for the credit for the reasons stated kgylivision. However, the taxpayers believe thatrier to be
fair, the Commission should allow them to receiweedlit for their Toyota Prius. The taxpayers point that
the Legislature has recently passed legislaticalltav a vehicle such as a Toyota Prius to recei$&%$$
credit. For these reasons, the taxpayers askdher@ssion to allow the $$$$$ credit that they témkthe
2005 tax year and to overturn the Division’s aspessd.

APPLICABLE LAW

1. Utah Code Ann. §59-10-122005) provides for a clean fuel vehicle tax cteat

follows in pertinent part:

(1) As used in this section:

! The 2005 version of Utah law is cited, unless natdgerwise. In 2006, Section 59-10-127 was
amended and renumbered to Utah Code. Ann. §59-09:10
-2-



Appeal No. 08-2512

(a) "Board" means the Air Quality Board createdritie 19, Chapter 2, Air
Conservation Act.
(b) "Certified by the board" means that:
(i) a motor vehicle on which conversion equipmea heen installed meets
the following criteria:
(A) before the installation of conversion equipmém vehicle does not
exceed the emission cut points for a transient dastng cycle, as
specified in 40 C.F.R. Part 51, Appendix E to Sub@ or an
equivalent test for the make, model, and year efvithicle;
(B) the motor vehicle's emissions of regulated ytalits, when
operating on fuels listed in Subsection (2)(bless than the emissions
were before the installation of conversion equiptand
(C) a reduction in emissions under Subsection J@)(B) is
demonstrated by:
(I) certification of the conversion equipment bye tiederal
Environmental Protection Agency or by a state whuaséfication
standards are recognized by the board;
(I testing the motor vehicle, before and aftestatlation of the
conversion equipment, in accordance with 40 C.RRit 86,
Control Emissions from New and In-use Highway Véscand
Engines, using all fuels the motor vehicle is cépalb using; or
(1) any other test or standard recognized by Haate; or
(i) special mobile equipment on which conversiauipment has been
installed meets the following criteria:
(A) the special mobile equipment's emissions ofitagd pollutants,
when operating on fuels listed in Subsection (2)&)ess than the
emissions were before the installation of conversiquipment; and
(B) a reduction in emissions under Subsection JG)@) is
demonstrated by:
(I) certification of the conversion equipment bye thederal
Environmental Protection Agency or by a state whueséfication
standards are recognized by the board; or
(I) any other test or standard recognized by tbaerd.
(c) "Clean fuel grant” means a grant the taxpageeives under Title 19,
Chapter 1, Part 4, Clean Fuels Conversion Progreiyfér reimbursement of a
portion of the incremental cost of the OEM vehiotethe cost of conversion
equipment.
(d) "Conversion equipment" means equipment refao@dSubsection (2)(b) or
(2)(©).
(e) "Incremental cost" has the same meaning asdtidh 19-1-402.
(f) "OEM vehicle" has the same meaning as in Secti@-1-402.
(9) "Special mobile equipment":
(i) means any mobile equipment or vehicle not desigor used primarily
for the transportation of persons or property; and
(ii) includes construction or maintenance equipment

-3-
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(2) For taxable years beginning on or after Jandar3001, but beginning on or
before December 31, 2005, a taxpayer may clairr artdit against tax otherwise
due under this chapter in an amount equal to:
(a) 50% of the incremental cost of an OEM vehielgistered in Utah minus the
amount of any clean fuel grant received, up to gimam tax credit of $3,000
per vehicle, if the vehicle:
(i) is fueled by propane, natural gas, or eledrici
(i) is fueled by other fuel the board determineswally on or before July 1
to be at least as effective in reducing air padluias fuels under Subsection
(2)(a)(i); or
(iii) meets the clean-fuel vehicle standards in fibderal Clean Air Act
Amendments of 1990, 42 U.S.C. Sec. 7521 et seq.;

(3) An individual shall provide proof of the puade of an item for which a tax
credit is allowed under this section by:
(a) providing proof to the board in the form theatbrequires by rule;
(b) receiving a written statement from the boarkihagvledging receipt of the
proof; and
(c) retaining the written statement described ibs&ation (3)(b).
2. For purposes of the clean fuel vehicle tax treftA 819-1-402 defines “incremental
cost” and “OEM vehicle,” as follows:
(7) "Incremental cost" means the difference betvikrercost of the OEM vehicle and
the same vehicle model manufactured without thancfael fueling system.
(8) "OEM vehicle" means a vehicle manufactured bg ftoriginal vehicle
manufacturer or its contractor to use a clean fuel.
3. The Utah Air Quality Board adopted rules contegithe clean fuel vehicle tax credit.
The rules cited herein are the ones in effectifer2005 tax year. The rules have since been sdenid
Utah Admin. Rule R307-121-1, the Board explain$ the purpose of the rule is to provide “taxpayeits
the criteria and procedures to obtain certificaffom the board that a vehicle is eligible for edit under 59-
7-605 and 59-10-127."
4, In Utah Admin. Rule R307-121-4, the Board pregiduidance for providing proof

and obtaining certification that a vehicle is ddigifor the credit, as follows:

-4-
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To obtain certification from the board that a védiis eligible, proof of purchase
shall be made by submitting the following documdatthe executive secretary:
(1) (@) a copy of the Manufacturer's Statement ofgi@ or equivalent
manufacturer’s documentation showing that the Jeliscan OEM vehicle,
or
(b) if within a county with an inspection and mainance (I/M) program, a
copy of the vehicle inspection report from an appobl/M station showing
that the vehicle meets emission standards fonstalled fuel systems, or
(c) a signed statement by an American Service s (ASE) certified
technician that includes the vehicle identificatermber and states that the
vehicle ii an eligible OEM vehicle, or
(d) if the vehicle is a government agency fledtigke, documentation from
the appropriate motorpool or government agencyesgmtative that sold the
vehicle that the vehicle is an OEM vehicle, and
(2) an original or copy of the purchase ordertamer invoice, or receipt
including the vehicle identification number (VIN).

5.

Utah Admin. Rule R307-121-9 provides that Hft] executive secretary will

acknowledge receipt of proofs specified in R307-b2 kigning the relevant written statement providad

forms prescribed by the State Tax Commission.”

6.

Instructions concerning the clean fuel vehiedredit are provided on page 10 of the

2005 Instruction Booklet for the TC-40 (Utah Indival Income Tax Form), as follows:

(05) Clean Fuel Vehicle Credit (UC 859-10-127)

Complete form TC-40V, Clean Fuel Vehicle Tax Credglith the Division of Air
Quality approval stamp, verifying the credit hasib@pproved. Do not send form
TC-40V with your return. Keep the form and allateld documents with your
records.

To qualify you must have:

» Purchased a vehicle which is registered in Uiahyhich this credit has
not been taken, that was manufactured to use peppaatural gas, or
electricity, or

 Purchased and installed equipment to converhiheeregistered in Utah
to use propane, natural gas, or electricity.

Note: A hybrid vehicle qualifies only if the same velkimnodel is manufactured
without the clean-fuel fueling system and the hybrehicle otherwise meets the
requirements for a clean fuel vehicle.

Contact the Division of Air Quality, 150 N 1950 \®81.C, UT 84116, telephone
(801) 536-4026 to obtain form TC-40V, approval, &mdadditional information.
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7. UCA 859-1-1417 (2009) provides that the burdiproof is upon the petitioner in
proceedings before the Commission, with limitedegtions as follows:

In a proceeding before the commission, the burdegoraof is on the petitioner
except for determining the following, in which tteirden of proof is on the

commission:

(1) whether the petitioner committed fraud witheimttto evade a tax, fee, or
charge;
(2) whether the petitioner is obligated as the dfaree of property of the
person that originally owes a liability or a preicgrtransferee, but not to show
that the person that originally owes a liabilitpidigated for the liability; and
(3) whether the petitioner is liable for an incie@sa deficiency if the increase
is asserted initially after a notice of deficiensymailed in accordance with
Section 59-1-1405 and a petition under Part Sti@edifor Redetermination of
Deficiencies, is filed, unless the increase indeéciency is the result of a
change or correction of federal taxable income;

(a) required to be reported; and

(b) of which the commission has no notice at theetthe commission

mails the notice of deficiency.

DISCUSSION

The Legislature has amended the clean fuel veekéal credit several times in the past few
years. For the 2006 tax year, Section 59-10-10@8ch had been numbered as Section 59-10-127 i§)200
was amended to preclude all electric-hybrid vebiflem receiving a clean fuel vehicle tax credibr the
2009 tax year, Section 59-10-1009 was amendedaw akhicles meeting certain requirements, inclgdin
electric-hybrid vehicles, to receive the credit.

However, the law in effect for the 2005 tax yaiassue is different from the law subsequently
enacted. In 2005, Section 59-10-127 did not sjgatly address electric-hybrid vehicles. Inste@dction
127(2),(3) provided that a clean fuel vehicle caglceive a credit of up to 50% of its “incremertast,” as
defined in Section 19-1-402(7), if the taxpayeereed a written statement from the Air Qualify BdbaiFor
the 2005 tax year, the parties agree that the Beautd not approve and provide a written staterskatving

that a Toyota Prius qualified for the credit. Thigision explained that the Board would not apprtive
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Toyota Prius for a credit because the vehicle tsnmnufactured without a clean fuel fueling systéms
preventing one from determining the incrementat cbs model with a clean fuel fueling system.

The Division admits that for 2005, the Board awed the credit for two other electric-hybrid
vehicles, specifically the Toyota Highlander anel iHonda Civic. However, both of these vehicle niodee
manufactured without clean fuel fueling systems. aAesult, the incremental cost of these vehadekl be
determined.

The taxpayers state that the TurboTax prograsnubked to determine their 2005 tax liability
did not indicate that some electric-hybrid vehideslified for the credit while others did not. dddition,
they state that TurboTax did not indicate that thag to obtain a Form TC-40V from the Board to dué#br
the credit. However, in the Tax Commission’s lnstion Booklet for 2005 Individual Income Taxesg th
Commission informed all taxpayers that “[a] hybrvighicle qualifies only if the same vehicle model is
manufactured without the clean-fuel fueling systamd that they should contact the Division of Airaity to
obtain the TC-40V approval form in order to vetifyat the credit has been approved.

The taxpayers also state that they determinedhttee credit of $$$$$ would be reasonable
for their 2005 Toyota Prius based on a comparigdheprice of a Toyota Prius and the price of gofa
Camry, a vehicle model without a clean fuel fuebggtem. They determined that the price differdrete/een
the two vehicles was approximately $$$$$ and ubedamount as a substitute for “incremental cost.”
Because the credit allowed in 2005 is 50% of “inweatal cost,” they took a tax credit of $$$$$. The
Commission, however, does not find this methodotodye appropriate when determining the “incrementa
cost” of a Toyota Prius. “Incremental cost” isidefl in Section 19-1-402 to mean “the differendaven the
cost of the OEM vehicle and tlsame vehicle model manufactured without the clean fuel fueling system
(emphasis added). The definition does not profdd&ncremental cost” to be determined by compgtime

difference in costs between twidferent vehicle models.

-7-
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The Division also proffered evidence concerningdia’s costs associated with acquiring and
installing the electric motor and related equipnietat Toyota Prius. A vice president of Toyota bfdbales,
U.S.A, Inc. signed an October 7, 2004 statemenmtatithg that the costs to acquire and install fgelipment
on a 2005 Toyota Prius exceeded $$$$$. Howee;dmmission finds this information insufficientstoow
that a Toyota Prius qualifies for the 2005 credis.explained earlier, the “incremental cost” dfayota Prius
cannot be calculated in accordance with Sectioh-402(7) because the vehicle is not manufacturtétbwi a
clean fuel fueling system. Furthermore, in accoogawith Section 59-10-127(3)(b) and Rule 307-12h®
Air Quality Board is required to sign a writtentstment, Form TC-40V, certifying that a vehicle dfied for
the credit. Forthe 2005 tax year, the Board ledsrchined that a Toyota Prius does not qualifgtfercredit
and has not signed the required documentationthése reasons, the Commission finds that the yaxpdo
not qualify for the 2005 clean fuel vehicle taxditehat they took for their Toyota Prius.

DECISION AND ORDER

Based on the foregoing, the Commission denies @kpatyers’ appeal and sustains the
Division’s assessment in its entirety. It is sdeyed.
This decision does not limit a party's right toarfRal Hearing. However, this Decision and
Order will become the Final Decision and Ordethef Commission unless any party to this case filestten
request within thirty (30) days of the date of ttiézision to proceed to a Formal Hearing. Suelgaest shall
be mailed to the address listed below and mustidiecthe Petitioner's name, address, and appealetumb
Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.

DATED this day of , 2009
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Kerry R. Chapman
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION.

DATED this day of , 2009
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

NOTICE: Failure to pay any balance due as a result sfatder within the thirty days from the date hereon
may result in an additional penalty. If you do platn to request a Formal Hearing but wish insteadibmit

an Offer in Compromise due to financial hardshiptbier reason or to discuss payment arrangemeesse
telephone Taxpayer Services Division at (801) 29726

KRC/08-2512.int



