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STATEMENT OF THE CASE
Petitioner (“Taxpayer”) brings this appeal from tldecision of the COUNTY Board of

Equalization (“the County” or “BOE”). This matteras argued in an Initial Hearing on April 28, 2009
For this Appeal, the COUNTY Assessor's Office ity assessed Parcel No. ###### as “standby
construction” and “secondary land” with market d@agable values of $$$$$ as of the January 1, 2008
lien date. The Board of Equalization sustaineddhssifications and values. The County is reqogsti
that the Commission also sustain the classificatamd values. Taxpayer requests the classificafitime
subject property be changed to a primary residemb&h would reduce the taxable value; she has not
challenged the market value of $$$$3$.
APPLICABLE LAW
Utah Code Ann. § 59-2-103(1) provides for the amwesit of property, as follows:
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All tangible taxable property located within thetst shall be assessed
and taxed at a uniform and equal rate on the lodsis fair market value,
as valued on January 1, unless otherwise provigdaivi

The law governing primary residential status isagtin Utah Code Ann. 8§ 59-2-103 and 59-2-
103.5. Section § 59-2-103 provides:

(1) Alltangible taxable property located withhetstate shall be
assessed and taxed at a uniform and equal rateedrasis of its fair
market value, as valued on January 1, unless oibepvovided by law.
(2) Subject to Subsections (3) and (4), beginoimganuary 1, 1995, the
fair market value of residential property locateithim the state shall be
reduced by 45%, representing a residential exemptlowed under
Utah Constitution Article XlIl, Section 2.

(3) No more than one acre of land per residenti#lmay qualify for

the residential exemption.

(4) (a) Except as provided in Subsection (4){h)}ieginning on
January 1, 2005, the residential exemption in Sttluse(2) is
limited to one primary residence per household.

(b) An owner of multiple residential propertiesdted within the
state is allowed a residential exemption under &t (2) for:
(i) subject to Subsection (4)(a), the primarydesice of the
owner; and
(ii) each residential property that is the primeggidence of a
tenant.

Section 59-2-103.5 provides:

(1) Subject to the other provisions of this satti@ county legislative

body may by ordinance require that in order fordestial property to be

allowed a residential exemption in accordance Bihtion 59-2-103, an
owner of the residential property shall file wittetcounty board of
equalization a statement:

(a) on a form prescribed by the commission by; rule

(b) signed by all of the owners of the residenti@perty;

(c) certifying that the residential property isidgential property;

and

(d) containing other information as required by tommission by

rule.

(2) (a) Subject to Section 59-2-103 and exceptragided in
Subsection (3), a county board of equalization| stil@w an owner
described in Subsection (1) a residential exemgtiothe
residential property described in Subsection (1) if

(i) the county legislative body enacts the ordoeadescribed
in Subsection (1); and
(ii) the county board of equalization determintest the
requirements of Subsection (1) are met.
(b) A county board of equalization may requireoamer of the
residential property described in Subsection (fileéahe statement
described in Subsection (1) only if:
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() that residential property was ineligible fbetresidential
exemption authorized under Section 59-2-103 duitieg
calendar year immediately preceding the calendar fpe
which the owner is seeking to claim the residemti@mption
for that residential property;
(i) an ownership interest in that residentialgedy changes;
or
(i) the county board of equalization determirieat there is
reason to believe that the residential propertionger
gualifies for the residential exemption in accomawith
Section 59-2-103.
(3) Notwithstanding Subsection (2)(a), if a couletyislative body does
not enact an ordinance requiring an owner to fiéadement in
accordance with this section, the county boardjobézation:
(a) may not require an owner to file a statementdsidential
property to be eligible for a residential exemptilwmaccordance
with Section 59-2-103; and
(b) shall allow a residential exemption for resitil@ property in
accordance with section 59-2-103.
(4) (a) In accordance with Title 63, Chapter 46&h Administrative
Rulemaking Act, the commission shall make rulewigliag:
(i) the form for the statement described in Sutised1); and
(ii) the contents of the form for the statemergatidbed in
Subsection (1).
(b) The commission shall make the form descrilpe8Libsection
(4)(a) available to counties.

Furthermore, Utah Code Ann. § 59-2-1001 in pertimpamt provides:

(2) The county board of equalization shall adard equalize the
valuation and assessment of the real and persomaipy within the
county, subject to regulation and control by theoussion as
prescribed by law. . .

(6) The county board of equalization may make emfdrce any rule
which is_consistent with statute or commission,raled necessary for the
government of the board, the preservation of oraled, the transaction of
business. (Emphasis added.)

Consistent with § 59-2-1001(6), the Utah SuprenwmurCstated, “Local governments may
legislate by ordinance in areas previously dedh Wy state legislation, provided the ordinancadnvay
conflicts with existing state laW(Emphasis addedBrice Dev. Co. v. Orem Cit000 UT 26, P12; 995
P.2d 1237, 1243 (Utah 2000).

Pursuant to 88 59-2-103.5 and 59-2-1001(6), COUNTMcted Ordinance No. 422, which

provides in Section 1.F. as follows:
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If a person owns property that is currently beisgdias a primary
residence and that has been given the residergaiion by the
County Assessor for such use, the person need@anfapplication to
continue the exemption. These property owners kiemaay be denied
the exemption if the Assessor or the Board detezmihat their property
is not in fact used as a primary residence. Intamdif the ownership,
occupants, or the property’s use change, the propdt not qualify for
the exemption until an application is filed and Assessor or Board
determines that the property is used as a pringsigence.

Grand County Ordinance No. 422 in Section 2 prewiith pertinent part as follows:

A. Definitions:
1. A “primary residence” is the place where a “dcila has been
established”, Utah Administrative Code R884-24PI6. not
“property used for transient residential use [rmmtidominiums
used in rental pools.” Utah Code Ann 59-2-102 (29).
2. A “domicile” means the place where an individuas a true,
fixed, permanent home and principal establishneend,to which
place he has (whenever he is absent) the inteafiogturning. It is
the place in which a person has voluntarily fixed habitation of
himself and family, not for a mere special or tenapp purpose, but
with the present intention of making a permanemdéioAfter
domicile has been established, two things are sacg$o create a
new domicile: first, an abandonment of the old dol®j and
second, the intention and establishment of a nanicle. The
mere intention to abandon a domicile once estaddiish not of
itself sufficient to create a new domicile; forftre a person can be
said to have changed his domicile, a new domicilstrhe shown.

B. Eligibility Guidelines.
1. Factors: in determining whether property isdus® a primary
residence, the County Assessor and the County Bdard
Equalization may consider the factors listed in R38P-52.

3. Buildings Under Construction: Buildings tha¢ aot completely
constructed and occupied as a primary residendammary 1 of the
tax year do not qualify for the residential exeroptiTo qualify, the
building must be: (a) complete, (b) valued by treséssor for
property tax purposes as a completed building (eniggally
occupied by a person who uses it as their primesiglence.

COUNTY Ordinance No. 422 provides in Section 4cilews:

In the event of any conflict between this Ordinaacd State or Federal
law, the provisions of the latter shall be contngj!

Additionally, the Tax Commission has promulgatedeRR884-24P-52, which is referenced in

Ordinance No. 422.2.B.1. Administrative rules htheforce and effect of law and are an integral pa
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the statutes under which they are madtorton v. Utah State Retirement B842 P.2d 928, 932 n.2
(Utah Ct. App. 1992). The Supreme Court of Northrdlina found that “the legislature is always
presumed to act with full knowledge of prior andsérg law and that where it chooses not to amend a
statutory provision that has been interpreted specific way, we may assume that it is satisfieth what
provision.” Polaroid Corp. v. Offerman349 N.C. 290, 303; 507 S.E.2d 284 (N.C. 1999%is Tinding
has been similarly expressed by the Utah Courthe“Tact that the legislature has known of the
administrative interpretation of the term fair matrivalue since 1937 is persuasive of the fact ttat
legislative intent was expressed by the reguldti®inontikis Bros. v. Utah State Tax Comm387 P.2d
434, 438 (Utah 1959). “This argument is based ubenfamiliar doctrine that the re-enactment of the
pertinent provisions in successive acts withoustariial change must be treated as legislativeogppr
of the regulations and of the administrative intetation placed upon them.New Park Mining Co. v.
State Tax Comm;riL96 P.2d 485, 486 (Utah 1948).

Rule R884-24P-52 provides in part as follows:

B. "Primary residence" means the location whemidite has been
established.

E. Factors or objective evidence determinativdarhicile include:
1. whether or not the individual voted in the gldie claims to be
domiciled:;
2. the length of any continuous residency in tuation claimed as
domicile;
3. the nature and quality of the living accommaniet that an
individual has in the location claimed as domieiteopposed to any
other location;
4. the presence of family members in a given lonat
5. the place of residency of the individual's sgmar the state of
any divorce of the individual and his spouse;
6. the physical location of the individual's pladéousiness or
sources of income;
7. the use of local bank facilities or foreign kamstitutions;
8. the location of registration of vehicles, boatsd RVS;
9. membership in clubs, churches, and other sodignizations;
10. the addresses used by the individual on sicbg as:
a) telephone listings;
b) mail;
c) state and federal tax returns;
d) listings in official government publications ather
correspondence;
e) driver's license;
f) voter registration; and
g) taxrolls;
11. location of public schools attended by theviiddial or the
individual's dependents;
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12. the nature and payment of taxes in other states
13. declarations of the individual:
a) communicated to third parties;
b) contained in deeds;
c) contained in insurance policies;
d) contained in wills;
e) contained in letters;
f) contained in registers;
g) contained in mortgages; and
h) contained in leases.
14. the exercise of civil or political rights irgaven location;
15. any failure to obtain permits and licensesmaly required of a
resident;
16. the purchase of a burial plot in a particidaation;
17. the acquisition of a new residence in a difféitocation.
F. Administration of the Residential Exemption.

3. If the county assessor determines that a piypader
construction will qualify as a primary residencengompletion,
the property shall qualify for the residential exsion while under
construction.

6 .h; the county assessor determines that an wpied property
will qualify as a primary residence when it is opiad, the property
shall qualify for the residential exemption whileagccupied.
A person may appeal a decision of a county bokedjoalization, as provided in Utah Code Ann.
§ 59-2-1006. Any party requesting a value difféeream the value established by the county board of
equalization has the burden to establish that thekeh value of the subject property is other tHam t
value determined by the county board of equalimati®o prevail, a party must: 1) demonstrate that t
value established by the county board of equatinatbntains error; and 2) provide the Commissiath wi
a sound evidentiary basis for changing the valtabéished by the county board of equalization ® th
amount proposed by the party. The Commissiongétigpart onNelson v. Bd. Of Equalization of Salt
Lake County943 P.2d 1354 (Utah 199)tah Power & Light Co. v. Utah State Tax ComnpB80 P.2d
332, 335 (Utah 1979Beaver County v. Utah State Tax Comn®t6 P.2d 344 (Utah 1996) aktdah
Railway Co. v. Utah State Tax CompBnP.3d 652 (Utah 2000).
DISCUSSION
The subject property includes 0.15 acres of lardlaahouse that was under renovation as of the
lien date, in CITY, COUNTY, Utah. At the hearinget Property Owner explained that seventeen years
ago, she paid $$$$$ for the subject property aatittiree years ago in 2006, the house consistad of
old trailer with an add-on, which had poor wiringdainsulation and a weak foundation. She explained
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that in 2006 she decided to convert the house antstraw bale” housk. She stated that the County
approved the design and plans and then grantea ihaitding permit in May 2006. She further expéadn
that in September 2006 she moved out of her haubéntéo a living space in her daughter’'s home dyrin
construction. She stated that throughout the asiom the utilities were never turned off at thaube.
She explained that in March 2009 she moved bacokhiat converted house.

The Property Owner also explained that the prgpeatues in the area went up while her house
was being converted. She stated that her taxes fraen about $$$$$ in 2007 to about $$$$$ in 2008.
She explained that this increase was caused byCtheity removing both her primary residential
exemption and her Circuit Breaker property taxefeli

The County Assessor stated that there was noialffunty approval for a certificate of
occupancy but that the County gave verbal permisiiothe taxpayer to occupy the home in 2009. The
Assessor explained that for 2007 the County remdhiectrailer and add-on from the assessment roll,
assessed the strawbale house as “stand by” (p&rcent complete, and removed the primary residlenti
exemption. The Assessor also testified the CiBuitaker property tax relief had been removed ley th
County Treasurer in 2007. The Assessor explaihatifor 2008 the subject property continued to be
assessed as “stand by” ( X ) percent complet¢hleuassessed value of the land increased frombBs$s
$$3$$. The Assessor stated that for 2009 the stupjeperty would be assessed as “stand by” ( X )
percent complete. At the hearing, the County mhedia copy of its Ordinance No. 422, which was
enacted on February 7, 2006 and is titled “An Cadoe Providing for a Procedure and Criteria in
Granting Residential Property Tax Exemptions.”

The two related issues for this appeal are: ,findtether the subject property qualifies as a
primary residence while the house was being reedyaand second, whether the subject property
gualifies for the Circuit Breaker property tax eli In this case, if the Property Owner qualifies the
primary residential exemption, she also qualifiasthe Circuit Breaker relief. Below, the Comniiss
first analyzes COUNTY Ordinance No. 422 SectiofB3&., then analyzes whether the subject property
qualifies for the primary residential exemptiondaimally advises about property tax relief thae th
County may grant on its own.

COUNTY Ordinance No. 422, Section 2.B.3.

The residential exemption is part of Utah’s Cdnsittnal law. Utah Constitution Article XIlI,
Section 2. See also§ 59-2-103(2) (referring to the Utah ConstitutionThis statewide law must be
uniformly applied across the state, not just aciod&vidual counties.See§ 59-2-103(1) (“All tangible

taxable property located within the state shalbbsessed and taxed at a uniform and equal rateeon t

! A strawbale house is constructed of bales of swittva stucco-adobe covering.
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basis of its fair market value . . .”). To unifdgmapply the residential exemption across the sthis
Commission cannot allow individual counties to deti@e eligibility for this exemption. Rather, the
Commission must regulate and control as prescriyethw the counties’ adjustment and equalization
actions. § 59-2-1001(2).

The application for the residential exemption pded under 8 59-2-103.5 only allows
for a county to establish an ordinance to requir@japlication for exemption, not to determine
what constitutes a primary residence. We see tlegad principles that apply. First, the Utah
Supreme Court is quite clear that a county ordiaazannot supersede Utah law. Section 59-2-
1001(6) and COUNTY Ordinance No. 422 Section 4cargsistent with this principle. Second,
the Court is equally clear that an administrativke has the same force and effect as a statute.
Third, it is presumed that the legislature is awafeexisting law when enacting new law.
Therefore, we conclude that a county’s ordinanceénigffect only to the extent it does not
conflict with statutes and Tax Commission rulesl@gple to the primary residential exemption.
The Commission simply cannot recognize as law aaynty ordinance that conflicts with the
Commission’s rules. Consistency between Commissides and county ordinances is essential to
uniform application of the laws across the state.

In this case, the Commission finds that COUNTY @atice No. 422 Section 2.B.3. conflicts
with Commission Rule R884-24P-52 (“Rule 52”). Ometone hand, Section 2.B.3. prevents all
unoccupied property under construction from qualiyfor the residential exemption. On the othardha
Rule 52F.3. clearly allows some unoccupied propartgter construction to qualify for the residential
exemption. Because Section 2.B.3. conflicts witleR52.F.3., the Commission finds that COUNTY
exceeded its authority in enacting Section 2.BfDminance No. 422. Accordingly Commission does
not recognize that subsection of the ordinance. td&yng such measures, we are acting under the
provisions of 8§ 59-2-1001(2) and 59-1-210(7) teuga that the state law is uniformly applied actbss
state as required in § 59-2-103(1).

The Commission has more fully addressed the afgiligaof Section 2.B.3. in Appeal 08-2408.
Quialification for the Primary Residential Exemption

“[T]he residential exemption . . . is limited to®n . . per household.” § 59-2-103f4)n this

2 The Commission has more fully addressed the irgeapon of § 59-2-103(4) in Appeal 08-2408. Iattbecision,
we found that § 59-2-103(4) was intended to prewdifferent members of a household from receiving tw
residential exemptions by occupying separate rasiesimultaneously on the lien date and that 8-393(4) was
not intended to prevent a household from receigingxemption for a residence under constructionviibqualify

as a primary residence when completed, while theséioold members temporarily occupy a rental prgpmreven
their own home as they are waiting for completibtheir new home.
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case, it is undisputed that the Taxpayer is natnitey another exemption for other property.

The primary residence is the location where domilcds been established. Rule 52B. Factors to
be considered in establishing domicile are listgddmmission rule. Rule 52E. Once domicile haanbe
established, two things are necessary to creagsvadomicile: first, an abandonment of the old dlai
and second, the intention and establishment ofradwenicile. Ordinance 422.2.A% Before a person
can be said to have changed his domicile, a newidilemmust be shown.Id. In this case, it is
undisputed that the Taxpayer had previously estaddi domicile at the subject property, which she
bought 17 years ago. Furthermore, this Commis§iimats that the Taxpayer did not create a new
domicile because she never abandoned her domictleeasubject property and she did not establish a
new domicile. She used the address of the supjeperty for her mail; she never stopped the igdliat
the subject property; and she left her personalqrtyg at the subject property.

While a county may require an affidavit for a resitial exemption, it may only require one to
the extent allowed by state law. § 59-2-103.5([9]¢bject to the other provisions of this sectiamd “in
accordance with Section 59-2-103"). COUNTY enactdinance 422, which requires an affidavit
generally. However, under that ordinance, a ptgpmwrner is not required to file if that the “prape. . .
is currently being used as a primary residence.andhas been given the residential exemptionhiey t
County Assessor for such use” in the past. BetQbunty may deny the exemption if the propertyat
used as a primary residence. Also, the Countyiregj@n affidavit if the ownership, occupants, log t
property’s use change.

In this case, the Property Owner may not be redumeile an affidavit if the subject property is
being used as a primary residence and was giveresidential exemption in the past. The Commission
finds that the subject property was used as a pyimesidence. Rule 52B. defines the primary reside
to be the location where domicile has been estadalisAs discussed previously, the subject propeaty
the location where domicile was established beferaodeling began and continued as the domicile
because it was not abandoned and no new domic8esgtablished. Because the domicile as defined by
Rule 52B. did not change, the primary residencendicchange, either. Furthermore, it is undisptied
the County Assessor provided the residential exiompn the past—prior to the remodeling. Therefore
the Property Owner was not required to file andaffit to continue to receive the primary residdntia

exemption.

% Here the language is borrowed from Utah Admin.eRR865-91-2.A.2. Although this is an income talerand the
criteria are not used in the property tax statotesodes, the Commission finds this to be a peibiesapplication
of an ordinance.
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This Commission disagrees with the County’s arguntieat the subject property was no longer
used as a primary residence because the ProperheOwas living with her daughter during the
remodeling, which is taking several years to comapleRather, the Commission finds that the subject
property during construction was used as a primesigdence, not only under state law, but also utider
County ordinance itself, because it was the Prgpénvner's domicile during remodeling. This
Commission also disagrees with the County’'s arguntleat the property’'s use changed during the
remodeling such that an affidavit was required.théligh the Property Owner was not living at the
subject property during construction, the use efglhoperty was still a primary residence througttbat
remodeling because it continued to be the Prof@wiger's domicile throughout the remodeling. Based
on this reasoning, the use of the property didaimainge. The Commission notes that this is a furthe
internal inconsistency within the Ordinance—gragtan primary residence to an individual's domicile,
but denying the exemption if the property is undenstruction and vacant on a temporary basis, even
though it remains a domicile.

However, under § 59-2-103.5(1)(b)(iii), the Progdébwner may be required to file an affidavit if
the county determines that there is reason to \melibat the property no longer qualifies for the
exemption. Because of the length of time of camsion and the fact that the property was vacémat, t
Commission believes the assessor was justifieddniring the affidavit. Nevertheless, under thpress
provision of Section 1.C., the County can grantekemption if the owner files the affidavit timedyd
proves the property qualifies.

The County also argues that the subject propenmyataqualify for the exemption because the
property was under construction for the years steésand Ordinance 422 Section 2.B.3 disallows the
exemption for all property under construction andacupied. As discussed previously, this Commissio
will not recognize Section 2.B.3 as law becauseoitflicts with Rule 52. In fact, this situation és
perfect example of one of the issues the Commissiught to address in Rule 52. That is, a property
owner temporarily moves to another location while place of domicile is being remodeled. In this
specific case, under the County’s ordinance, thedger is not part of the household that benefamf
the exemption. However, under the County's inttgtion of its own ordinance, even though the
Taxpayers domicile is at the property she owns,rebeives no benefit from the residential exemption
because it is under construction.

We observe further that this finding is consistetith our interpretation of 8§ 59-2-103(4) in
Appeal 08-3408. In that decision we determined tha statute, within the context of all state law
addressing the residential exemption, was intenegrevent two married individuals within one

household from receiving two exemptions for differeesidences simultaneously occupied by different
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members of the household. It was not to preverdadatitional exemption for a temporarily unoccupied
property while a household living in one residemees waiting completion of construction of a home it
was about to move into.
Property Tax Relief that May be Granted by the County

At the hearing, the County inquired whether its rdgucouncil could take action on its own to
provide relief to the Property Owner in this sitaat The county governing body has discretiondarh
requests for adjustment of taxes and it may actamum less than the full amount due” when it
determines that “the best human interests andntieeeists of the state and the county are serveiigh
Code Ann. § 59-2-1347(1)(a). In response to thenBos inquiry about what actions its county codinci
may take on its own to provide relief to the Proypé@wner, the Commission advises that the county
council has discretion to hear such matters andtgnadeny relief as it deems appropriate, baseiison
own practices and regulations.

DECISION AND ORDER

On the basis of the foregoing, the Tax Commissiodsf that the classification of the subject

property (Parcel No. ######) is as a primary regideand that the market value and the taxable wlue
the subject property as of the January 1, 2008 diate are $$$$$ and $3$$ [$$5$S x %% %%%),
respectively. The Taxpayer also qualifies for @iecuit Breaker relief for 2008. The County Audiie
hereby ordered to adjust its records in accordaiittethis decision.

This Decision does not limit a party's right to@iiRal Hearing. Any party to this case may file a
written request within thirty (30) days of the dafethis decision to proceed to a Formal HeariBgch a
request shall be mailed to the address listed balwdvmust include the Petitioner's name, addresk, a
appeal number:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will preclaay further appeal rights in this matter.

DATED this day of , 20009.

Marc B. Johnson
Commissioner
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BY ORDER OF THE UTAH STATE TAX COMMISSION.

The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of , 2009.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner

D’Arcy Dixon Pignanelli
Commissioner

MBJ/08-2386.int
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