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STATEMENT OF THE CASE
This matter came before the Utah State Tax Conmoniger Formal Hearing on April 16,
2009. PETITIONER (“PETITIONER”) is appealing finé@s the amount of $$$$$ assessed by

the Motor Vehicle Enforcement Division (“Divisionfpr the dismantling of vehicles without

permits. Based on the testimony and evidence piedeat the Formal Hearing, the Tax
Commission hereby makes its:
FINDINGS OF FACT
1. Dealership is licensed as a used motor vehicleededlsmantler, and salvage buyer.
(Exhibit P-1).

2. On or about June 17, 2008, officers from the Dansivere investigating an unrelated

matter that led them to the Dealership. At thelatship, they observed numerous
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10.

vehicles in various states of dismantling and retpee permission to conduct an on-site
investigation.

EMPLOYEE, an employee of the Dealership, gave ffieess permission to inspect the
lot. EMPLOYEE indicated that to his knowledge, tBealership did not have
dismantling permits for any of the vehicles on piheperty.

EMPLOYEE was not able to provide copies of titlespermits for the vehicles on the
property, but provided an “inventory list” that laded the year, make, model, and VIN.
(Exhibit R-10).

The Division’s investigator testified that thererevén excess of ( X ) vehicles being
dismantled at the dealership, but he only idemtifieX ) vehicles in his report.

The Division issued a letter to the Dealership datagust 28, 2008 assessing penalties
in the amount of $$$$$. (Exhibit R-1).

At the hearing, the Division’s representative ackienlged that the fine had been
miscalculated, and asked the Commission to susitaifine in the amount of $$$$$.

The Dealership’s representative sent a letter ddsthary 8, 2009 to the Division

requesting the make, model, and VIN for the vekidler which fines were assessed.

(Exhibit P-3).
The Division assessed fines on the following veds¢Exhibits P-4 and R-2):
Yeal Make Mode! Color VIN
1997 Chevrole | Cavalie White VIN A
200( Plymoutt | Neor White VIN B
199t Chrysle Cirrus Gray VIN C
200z Chevrole | Cavalie Tar VIN D
1997 Oldsmobile | Achieve Rec VIN E
199t Acure Integre Greer VIN F
200( Forc Expeditior VIN G

The Division submitted a photograph of the 1997 \@blet Cavalier, VIN A, which
shows several parts missing and records showing tthe Dealership obtained a
dismantling permit for the vehicle on March 18, 900(Exhibit R-3). The Dealership
submitted a notarized statement from PERSON A.hitiitxP-5). PERSON A asserted
she was the owner of the 1997 Chevrolet Cavalié¥, &. The vehicle was involved in
an accident, and she and her husband sold partiseoffehicle. They moved from CITY
to Utah County, and left the vehicle at the Dediligrs A vehicle registration certificate
for the vehicle was attached showing PERSON A odR®EN B as the owners of the
vehicle.
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11.

12.

13.

14.

15.

The Division submitted two photographs of the 2G9mouth Neon, VIN B, which
show several parts missing from the vehicle, a$ ageh record showing the Dealership
obtained a dismantling permit for the vehicle omel26, 2008. (Exhibit R-4). The
Dealership submitted a copy of the dismantling pefar the vehicle, and information
showing it was purchased for $$$$3$. In additibe, Dealership provided photographs of
the vehicle in the condition of the vehicle at timee of purchase, which show the vehicle
mostly intact, with damage to the rear. (Exhib&)P

The Division submitted a photograph of the 1995yGler Cirrus. VIN C, which shows
that the vehicle had been partially dismantledwall as a record showing that the title
had been cancelled on August 26, 2008. (Exhibf).R-The Dealership submitted
information showing the vehicle was purchased ®8$$. In addition, the Dealership
provided a copy of the “Repossession Statemengddgebruary 3, 2005 and a copy of
the certificate of title showing the Dealershipéprresentative as the lienholder. (Exhibit
P-7).

The Division submitted a photograph of the 2002 @dlet Cavlier, VIN D, which
shows the vehicle has been partially dismantledyels as a record showing that the
titled had been cancelled on August 21, 2008. ifitxR-6). The Dealership submitted
information showing the vehicle was purchased 6735 several photographs of the
vehicle showing it intact, but with a lot of bodgirdage; and a Dismantling Permit issued
on March 18, 2009. (Exhibit P-8).

The Division submitted photographs of the 1997 @idkile Achieva, VIN E, which
show the front-end of the vehicle partially disntedt In addition, the Division
submitted copy of a record showing that a dismagtlpermit was applied for on
September 10, 2008. (Exhibit R-7). The Dealershipmitted a copy of the dismantling
permit; the Application for Utah Title, OwnershigaBment; Certificate of Inspection;
and copies of the letters and certified mail rec@phe registered owner of the vehicle
informing her that if the vehicle is not claimeitletwould be obtained by the Dealership
from the State of Utah. (Exhibit P-9).

The Division submitted photographs of the 1995 Admtegra, VIN F, which shows that
the vehicle has been partially dismantled, as wslla record showing the title was
cancelled on August 25, 2008. (Exhibit R-8). Tealership provided a copy of the
certificate of title for the vehicle identifying i as the “buyer” of the vehicle, with the
date of sale being December 23, 2005. (Exhibi0R-1
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16.

17.

18.

19.

20.
21.

The Division submitted a photograph of the 2000dABxpedition, VIN G, showing the
front end of the vehicle had been dismantled. dditéon, the Division submitted a
record showing that a dismantling permit had bessued for the vehicle on June 26,
2008. (Exhibit R-9). The dealership submittedpycof the dismantling permit; salvage
certificate; information showing the vehicle wagqhased on May 16, 2008 for $$$$$;
and several photographs showing the vehicle intaith damage on the driver's side.
(Exhibit P-11).
The Dealership’s representative testified thatDealership had held a dealer’s license
for 15 years, a salvage license for over 10 yeard,a dismantler’s license for 4-5 years.
He further testified that a dismantler’s license fe $$$$3$ per year, and argued that it
was not required because Dealership was a licarsstimotor vehicle dealer.
The Dealership’s representative testified that loeld pick up abandoned vehicles and
submit an affidavit, which the Division would sigrertifying that the vehicle could not
be rebuilt or reconstructed. He submitted Exhibi2, a list of vehicles and one of the
affidavits, as an example of how he had operatedligmantling business.
The Division’s investigator testified that a disrtiang permit is required for each vehicle
being dismantled, regardless of whether the disierahts a license. He explained that
the permit is required for each vehicle so thathésion can run a check on the vehicle
to verify that there are no lienholders and thatwbhicle was not stolen.
There is no charge for a dismantler permit if thpligant has title to the vehicle.
The Dealership’s representative testified that kéebed he did not need to obtain
dismantler permits because the Dealership hadnaadiber license. In addition, he noted
that no one from the Division ever questioned wiyhhd obtained a dismantler's license
every year but never obtained dismantling permits.

APPLICABLE LAW
Utah Code Ann. §41-3-202 governs the scope ohdies issued by the Division, as set

forth below in pertinent part:

(2) A used motor vehicle dealer’s license permits thenksee
to:
(a) offer for sale, sell, or exchange used motor vesicl
(b) operate as a body shop; and
(c) dismantle motor vehicles...

(8) A dismantler's license permits the licensee to distie
motor vehicles subject to registration under Tidé,
Chapter 1a, Motor Vehicle Act, for the purposeeaxalling
parts or for slavage, or selling dismantled or g
vehicles to a crusher or other dismantler...

4
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(15) (a) A salvage vehicle buyer license permits ibenkee

to bid

on or purchase a vehicle witabrage certificate as
defined
in Section 41-1a-1001 at anyaneehicle auction.

(b) A salvage vehicle buyer license may only be issued
to a motor vehicle dealer, dismantler, or body shop
who qualifies under rules made by the division and
is licensed in any state as a motor vehicle dealer,
dismantler, or body shop.

(c) The division may not issue more than two salvage
vehicle buyer licenses to any one dealer, dismantle
or body shop.

(d) In accordance with Title 63G, Chapter 3, Utah
Administrative Rulemaking Act, the administrator
shall make rules establishing qualifications of an
applicant for a salvage vehicle buyer license. The
criteria shall include:

0] business history;

(i) salvage vehicle qualifications;

(i) ability to properly handle and dispose
of environmental hazardous materials
associated with salvage vehicles; and

(iv) record in demonstrating compliance
with the provisions of this chapter.

Utah Code Ann. §41-3-202 (2008).
Under Utah Code Ann. 841-3-210, a dealership isipied from dismantling a vehicle
without a permit, as follows in pertinent part:

(1) The holder of any license issued under this chapssr not:

(h) dismantle or transport to a crusher for crushing or
other disposition any motor vehicle without first
obtaining a dismantling or junk permit under
Section 41-1a-1009, 41-1a-1010, or 41-1a-1011.

Utah Code Ann. §41-3-210 (2008).
The determination as to whether a vehicle has km®mmdoned and inoperable is
governed by Utah Code Ann. 841-1a-1009, set fastbvin:

(1) A vehicle, vessel, or outboard motor is abandoned a
inoperable when:

(a) the vehicle, vessel, or outboard motor has been
inspected by an authorized investigator or agent
appointed by the commission; and

(b) the authorized investigator or agent has made a
written determination that the vehicle, vessebuat-
board motor cannot be rebuilt or reconstructed in a

5
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manner that allows its use as designed by the
manufacturer.
(2) (&) Before issuing a written determinationdemn
Subsection (1),
a signed statement is required from the purchaser o
the vehicle, vessel, or outboard motor for salvage,
identifying the vehicle, vessel, or outboard mdigr
identification number and certifying that the
inoperable vehicle, vessel, or outboard motor will
not be rebuilt, reconstructed, or in any manner
allowed to operate as designed by the manufacturer.
(b) The operator of the junk or salvage yard disposing
an inoperable vehicle, vessel, or outboard motor is
required to keep copies of the signed statememts an
other written records required by the commission.
(3) Upon a determination that a vehicle, vessel, obaard
motor is inoperable and cannot be rebuilt or retanted,
the vehicle, vessel, or outboard motor may be cdesieo
scrap or otherwise disposed of without necessity of
compliance with the requirements of Sections 41080
and 41-1a-1011.

Utah Code Ann. 841-1a-1009 (2008).
Utah Code Ann. 841-1a-1010 requires a permitsmentle a vehicle, as set forth below:

(1) (a) A person may not scrap, dismantle, destroptloerwise
change
any vehicle so that it loses its ch@mauntil the person
submits
to the division:
() the certificate of title for the vehicle for
cancellation; and
(i) an application for a permit to dismantle the
vehicle.

(b) Upon approval of the application, the division $hal
issue a permit to dismantle the vehicle.

(2) Except as provided in Subsection (3), if a pernut t
dismantle is issued under this section, the velsblal be
destroyed and may not be rebuilt or reconstructeti raay
not be retitled or registered.

(3) A vehicle for which a permit to dismantle has béesued by
the division may be retitled and the permit to disiite
rescinded if:

(a) prior to receiving a dismantling permit the vehibkd a
Utah certificate of title;

(b) the vehicle has not been dismantled;

(c) an investigator for the Motor Vehicle Enforcement
Division of the commission determines after a ptgfsi
inspection of the vehicle that it is the same \ehfor
which the permit to dismantle was issued; and

(d) the applicant pays the fee under Subsection (4).

6
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(4) The commission may collect a fee established io@ence
with Section 63J-1-202 to cover the expenses of an
inspection under Subsection (3).

Utah Code Ann. 841-1a-1010 (2008).
The use of a dismantling permit is set forth imtu€Code Ann. 841-1a-1011, below:
The permit to dismantle issued under Section 410%0:

(1) requires the owner to dismantle the vehicle deedriln the
permit unless the vehicle is retitled as provide&ibsection
41-1a-1010(3); and

(2) entitles the owner of the vehicle to transport ¥iedicle to
the place of business of a dismantler, crushersaiwvage
dealer licensed under the provisions of Title 4ha@er 3,
Part 2, Licensing.

Utah Code Ann. §41-1a-1011 (2008).
A penalty is imposed for a civil violation of thedh Motor Vehicle Business Regulation

Act in accordance with Utah Code Ann. 841-3-70Zp#dews in pertinent part:

(1) The following are civil violations under this chaptand are

in
addition to criminal violations under thisapter: ...

(b) Level ll: . ..
(i) dismantling without a permit...

(2) (a) The schedule of civil penalties for viaas of
Subsection (1) is: ...

(i) Level II: $100for the first offense, $250rfthe
second offense, and $1,000 for the thidi a
subsequent offenses.

(b) When determining under this section if arenffe is
a
second or subsequent offense, only pri@nsks
committed within the 12 months prior to the
commission of

the current offense may be considered...
Utah Code Ann. §41-3-702 (2008).
Utah Code Ann. 859-1-303 authorizes the Commissi@pply an overpayment of tax or
fee against a Taxpayer’s liability for any tax eef as set forth below:

(1) For purposes of this section:
(a) “Overpayment” means an amount equal to the sum of:
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® the amount by which a tax or fee a taxpayer
paid exceeds the taxpayer’'s liability for the
tax or fee; and
(i) interest accruing to the amount described in
Subsection (1)(a)(i).
(b) “Tax” or “fee” means any tax or fee administeredtbhy
commission.
(2) The commission may apply an overpayment of anyotax
fee against a taxpayer’s liability for any tax eef
(3) If the commission applies an overpayment of a texee
against a taxpayer’s liability for a tax or feeg ttommission
shall notify the taxpayer in writing.

Utah Code Ann. §859-1-303 (2008).
CONCLUSIONS OF LAW
I. Meaning Of The Term “Offense”:

The Dealership contends that the Division incotydaterpreted the term “offense.” The
Dealership’s representative argued that the didingnshould be treated as one continuing
offense, rather than each vehicle being treateal separate offense.  Utah Code Ann. 841-3-
210(1)(h) prohibits “[tlhe holder of any licensesued under this chapter” from dismantling or
transporting to a crusher for crushing or othervdsposing of any motor vehicle without first
obtaining a dismantling or junk permit under Settd-1a-1009, 41-1a-1010, or 41-1a-1011.

The Commission first looks to the plain languagéhef relevant provisioh. The statute
prohibits the holder of any license issued under thapter from dismantling, transporting to a
crusher, or other disposition afy motor vehicle without first obtaining dismantling or junk
permit. The emphasized language in the statusengular. The Commission interprets this to
mean that a dismantling or junk permit is requifedeach vehicle to be dismantled, and that
each vehicle dismantled without such a permitds@arate offense.

II. When A Dismantler Permit Is Required:

Utah Code Ann. 841-3-210 prohibits a dealerstopfdismantling a vehicle without first
obtaining a dismantling or junk permit. Utah Coflien. 841-1a-1009 provides that when an
authorized investigator or agent has made a writtgarmination that a vehicle cannot be rebuilt
or reconstructed in a manner that allows its usédesigned by the manufacturer, the vehicle

1"When interpreting statutes, our primary goal igtince the true intent and purpose of the
Legislature." The first step of statutory intetaten is to evaluate the best evidence of
legislative intent: "the plain language of the statitself."Id. "When examining the statutory
language we assume the legislature used each tiigedly and in accordance with its ordinary
meaning.'ld. IntheInterest of Z.C., a person under eighteen years of age, 165 P.3d 1206 (Utah
2007) quotingate v. Martinez, 2002 UT 80, P 8, 52 P.3d 1276.

8
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“may be converted to scrap; otherwise disposed of without necessity of compliance with the
requirements of 41-1a-1010 and §41-1a-1011.” Thim panguage indicates that Section 41-1a-
1009 provides for an exception to the requiremefections 41-1a-1010 and 41-1a-1011, if an
authorized investigator has made the determinatimt a vehicle cannot be rebuilt or
reconstructed.

The Dealership’s representative testified thahhe operated his business by obtaining
the written determination from the Division thatehicle could not be rebuilt or reconstructed on
the vehicles being dismantled. The Dealership ideal a list of vehicles and an Affidavit of
Abandoned and Inoperable Vehicle, as an exampleowf records were kept of the vehicles
being dismantled. However, the Dealership didprovide the written determination from the
Division that any of the vehicles at issue could be rebuilt or reconstructed. Without such
written determinations, the Dealership was requiedbtain a permit for each vehicle being
dismantled.

[ll. Amount Of The Fine

Utah Code Ann. 841-3-702 imposes a fine for violasi of the Utah Motor Vehicle
Business Regulation Act. Dismantling without arpiélis a Level Il violation that is subject to a
fine of $100 for the first offense, $250 for thecaed offense, and $1,000 for the third and
subsequent offenses.

The Division identified seven vehicles that weréngedismantled without a permit, and
asked the Commission to sustain the fine in theummnof $$$$$. Based on the notarized
statement of PERSON A, which the Division did nefute, the Commission finds that the 1997
Chevrolet Cavalier, VIN A, was not being dismantledthe Dealership, and no fine should be
assessed for this vehicle. The Dealership hagpnoeided evidence with regard to the other six
vehicles that would indicate a dismantling permatsvnot required. The Commission sustains the
fine imposed on the remaining six vehicles, witbtebeing a separate “offense,” for a total fine
of $$$$$.

Dismantler’s License

The Dealership was not required to have a sepdiateantler’s license, as Utah Code
Ann. 841-3-202 provides that a used motor vehidelel's license permits the licensee to
dismantle motor vehicles. The Dealership had lzekeensed used motor vehicle dealership for
at least fifteen years, and obtained a dismantlécesnse for the past four or five years.
Dealership was not required to obtain a separataatitler’s license, but did so at a cost of $$$$$

per year. The Commission finds this to be an ayament of fees within the meaning of Utah
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Code Ann. 859-1-303, and will allow for three yeafghis overpayment to be applied to the fine
assessed under Utah Code Ann. §41-32702.

DECISION AND ORDER

Based on the foregoing the Commission sustainfirthen the amount of $$$$$. It is so

ordered.
DATED this day of , 2009.

Jan Marshall
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION:

The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of , 2009.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

Notice of Appeal Rights:You have twenty (20) days after the date of this order to file a
Request for Reconsideration with the Tax Commission Appeals Unit pursuant to Utah Code
Ann. 863-46b-13. A Request for Reconsideration must allege newly discovered evidence or
a mistake of law or fact. If you do not file a Request for Reconsideration with the
Commission, this order constitutes final agency action. You have thirty (30) days after the
date of thisorder to pursuejudicial review of thisorder in accordancewith Utah Code Ann.
§59-1-601 and §63-46b-13 et. seg.

JM/08-2024.fof

2 The Commission limits the application of the ovsmment to three years because the statute of tiotiga
for liabilities created under the statute of thege is limited to a three-year period under Utalde€Ann.

§73B-2-305.
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