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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comarider an Initial Hearing on April 21, 2010. On

June 26, 2008, the Auditing Division of the Utalat8tTax Commission (“Division”) issued a Statutory
Notice - Sales and Use Tax (“Statutory Notice”the Petitioner (the “Taxpayer”) for the audit perio
February 1, 2005 through December 31, 2007. InSta¢utory Notice, the Division imposed $$$$$ in
additional sales and use tax plus interest in theuent of $$$$$, for a total of $$$$$. The Divisidid not
impose penalties in connection with its audit.

The Statutory notice included six schedules indhgedifferent classes of property or taxation issue
The parties resolved schedules 1, 2, 3, 5, andoB far the initial hearing before the Commissiohhe
parties’ dispute is thus limited to schedule 4,ahhilealt with costs related to the maintaining rifiing
equipment.

APPLICABLE LAW
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For the period from February 1, 2005 to Decembe8Q7, Utah law provided for a sales or use tax
to be paid by the purchaser of “retail sales ofthle personal property made within the state."HJfade
Ann. 859-12-103(1)(a) (2007). For the same pefitidh Code Ann. §59-12-103(1)(g) (2007) provided for
sales or use tax to be paid by the purchaser oftiats paid or charged for services for repairsovations
of tangible personal property” unless exempted uhtleh Code Ann. §59-12-104.

For the period from February 1, 2005 to DecembePB@7, Utah law provided for exemption from
sales tax for property purchased for res8keUtah Code Ann. §59-12-104.

Effective January 1, 2007, the Utah Legislature rashed Utah tax laws to include the concept of a
“bundled transaction.” For 2007 and 2008, bundtadgactions were defined to include food items kahd
with other items. Utah Code Ann. 859-12-102(12)0@20defines a bundled transaction, in pertinent, par
follows:

_(a) “Bundled transaction” means the sale of twmore items of tangible personal property

" (i) one or more of the items of tangible persomaperty is food and food ingredients;

gir;c'j[he items of tangible personal property are
(A) distinct and identifiable; and
(B) sold for one price that is not itemized.

Effective January 1, 2009, the Utah Legislaturemaded the definition of a bundled transaction to
expand it beyond a food items bundled with othemnit. Utah Code Ann. 859-12-102(15) (2009) provided,
pertinent part, as follows:

(a) "Bundled transaction” means the sale of twmore items of tangible personal property,
products, or services if the tangible personal ertyp products, or services are:

(i) distinct and identifiable; and

(ii) sold for one nonitemized price.

Effective January 1, 2007, the Utah Legislaturectath different tax treatment for a “bundled
transaction.” Like the 2007 version of the defimitifor “bundled transaction, the tax treatment igpto
food products bundled with other items. Utah Coda A859-12-103(2) (2007) allows for a lower taerar
the food items in the bundled transaction thanhennon-food items.

When the Utah Legislature expanded the definitibfbandled transaction” to include non-food

transactions in 2009, it added language to UtaheGath. 859-12-103 (2009) to provide tax treatment f
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bundled transactions not involving food. Describihg tax treatment for transactions not involviogd,
Utah Code Ann. §59-13-103(2)(d) (2009) providegéntinent part, as follows:

(i) Subject to Subsection (2)(d)(iii), for a buedl transaction other than a bundled
transaction [involving food items]:
(A) if the sales price of the bundled transactisraftributable to tangible personal
property, a product, or a service that is subetaxation under this chapter and tangible
personal property, a product, or service that t{snbject to taxation under this chapter,
the entire bundled transaction is subject to taxatinder this chapter unless:
(I) the seller is able to identify by reasonablé aerifiable standards the tangible
personal property, product, or service that is sudiject to taxation under this
chapter from the books and records the seller kiseibe seller's regular course of
business; or
() state or federal law provides otherwise;
(B) if the sales price of a bundled transactiomtisibutable to two or more items of
tangible personal property, products, or servibas are subject to taxation under this
chapter at different rates, the entire bundledstation is subject to taxation under this
chapter at the higher tax rate unless:
(I) the seller is able to identify by reasonable &garifiable standards the tangible
personal property, product, or service that isecttip taxation under this chapter at
the lower tax rate from the books and records ¢flerkeeps in the seller's regular
course of business; or
() state or federal law provides otherwise.
(iiif) For purposes of Subsection (2)(d)(ii), boaksd records that a seller keeps in the seller's
regular course of business includes books anddsdbe seller keeps in the regular course
of business for nontax purposes.

As of February 1, 2005, Utah Code Ann. 859-12-(\D05) provided an exemption for sales tax on
manufacturing equipment and normal operating reptents. The subsection giving the exemption
provided, in pertinent part, as follows:

The following sales and uses are exempt from thestamposed by this chapter:

(14)(a) the following purchases or leases by a ffzanturer on or after July 1, 1995:
(i) machinery and equipment:
(A) used in the manufacturing process;
(B) having an economic life of three or more years]
(C) used:
(I) to manufacture an item sold as tangible perspraperty;
and
(I in new or expanding operations in a manufaoifacility in
the state; and
(i) subject to the provisions of Subsection (14,)¢mrmal operating
replacements that:
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(A) have an economic life of three or more years;

(B) are used in the manufacturing process in a faatwring facility in
the state;

(C) are used to replace or adapt an existing madbiextend the
normal estimated useful life of the machine; and

(D) do not include repairs and maintenance;

Effective July 1, 2006, the Utah legislature anezhithe manufacturing exemption at Utah Code Ann.
8§59-12-104 (2006) to provide an exemption, in perit part, for the following property:

(14) (a) except as provided in Subsection (14HImeunts paid or charged on or after July 1,
2006, for a purchase or lease by a manufacturiciitfeother than a cogeneration facility,
for the following:
(i) machinery and equipment that:
(A) is used:
() for a manufacturing facility except for a mdacturing facility that is a
scrap recycler described in Subsection 59-12-10Q2¢%3
(Aa) in the manufacturing process; and
(Bb) to manufacture an item sold as tangible peabproperty; or
(I for a manufacturing facility that is a scrapcycler described in
Subsection 59-12-102(43)(b), to process an itesha®tangible personal
property; and
(B) has an economic life of three or more years|, an
(i) normal operating repair or replacement pants:t
(A) have an economic life of three or more yeans} a
(B) are used:
() for a manufacturing facility in the state othian a manufacturing
facility that is a scrap recycler described in Sdbion 59-12-102(43)(b),
in the manufacturing process; or
(I for a manufacturing facility in the state thet a scrap recycler
described in Subsection 59-12-102(43)(b), to preocas item sold as
tangible personal property;

DISCUSSION
The parties agree that the transactions in schedod the audit described in the Division’s Staityt
Notice are charges assessed to repair and maih&airaxpayers digital printing equipment. For repto its
printing equipment, the Taxpayer is the user ofdgaand services and would thus pay sales or usmttne
repairs unless the repairs are subject to an exemgthe parties agree that charges for tangibtsquel
property such as toner that becomes part of thedyer’'s products are exempt for sales tax if se¢pgra

invoiced to the Taxpayer.
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While some of the Taxpayer’s repair charges armftividually itemized repairs, the majority ofth
charges are per printed impression or “per clidhé parties agree that the invoices at issue aeeh to
maintain, service, and repair the Taxpayer’s pmgngquipment without regard to whether they wereioed
per repair or per click. They also agree thatastisome of the charges listed in schedule 4 mkedded
charges for toner for the Taxpayer’s digital prigtequipment. The toner charges are not sepaidésiified
on invoices that the Taxpayer received for therppair or per click charges.

The Taxpayer advances three arguments in favits pbsition that repair charges are not subject to
sales tax. First, the Taxpayer requests direct ptiem of the repair costs under the manufacturing
exemptions in Utah Code Ann. §59-12-104. SecoralTd#xpayer maintains that even if the repair caxss
not directly exempt under Utah Code Ann. §59-12;18dy should be exempt because they become part of
equipment that is exempt under Utah Code Ann. 859@4. Third, as an alternative argument, the aigep
argues that even if its costs to repair and maintsiequipment are not exempt, the costs for tonbedded
in its repair costs become part of the Taxpayénistied product that is later held for resale arathus
exempt under Utah Code Ann. §59-12-104. The Dinisi@intains that its audit concluding that saledgsa
properly assessed on repair costs for digital imgneéquipment, including toner charges when thosert

charges are not separately invoiced. The Commissinsiders each of the Taxpayer's arguments separa

Manufacturing Exemption

Each of the manufacturing exemptions applicabléh® periods at issue in this case allows
exemptions for machinery and normal operating @pteents that have, among other requirements, “an
economic life of three or more years.” The Taxpaeknowledges that the invoices for its repairsidb
differentiate between equipment with economic liV@sger or shorter than three years. However, the
Taxpayer relies on 2009 statutes for bundled tretimses that allow a Taxpayer to remove items nbjesi to
taxation from co-mingled transaction if “the sellerable to identify by reasonable and verifialtendards
the tangible personal property, product, or sertheg is not subject to taxation under this chafsten the
books and records the seller keeps in the saltgidar course of business” as described in Utade@amn.
§59-13-103(2)(d)(ii)(A)(I) (2009).

The Taxpayer agrees that Utah Code Ann. 859-132)@8(ii)(A)(I) (2009) was not in effect during
the periods at issue in this case. The Taxpayemcadiedges the general rule that statutes do not¢ hav

retroactive applicatiorSeeHarvey v. Cedar Hills City2010 UT 12 Y12 (courts apply version of stataote i
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effect at time of the events giving rise to suitpwever, the Taxpayer argues that the 2009 dismussid tax
treatment of bundled transactions merely codiflegbaly-existing Utah law. The problem with thatuargent

is that the Taxpayer has not cited any statutesase law that would indicate that Utah recognizexd t
concept of a bundled transaction or gave bundéetsaction tax treatment for food items before 20Cfér
non-food items before 2009. Because there is natetg basis or case law supporting the Taxpayer’s
position, the Commission applies the statutesfecehs of the date of the transactions at isstigisicase.
Under those statutes, the Taxpayer is not entiledmanufacturing exemption for the items at isauhis

case.

Short-life Repairs as Components of Longer-livediBment

The Taxpayer argued that because replacemengpaitdegrated into printing equipment with a life
of more than three years, the three-year requireapglicable to replacement parts does not appbatts
that merely “repair’ manufacturing equipment. Ttaxpayer points to 2006 changes to Utah Code Arth. 85
12-104(14)(a)(ii) (2005) eliminating subsection (@hich had provided that “repairs and maintenarlig”
not qualify for the manufacturing exemption. Thepayer points to this statutory change as evidémae
the legislature intended to add repairs as exemgruSection 104.

The problem with the Taxpayer’'s position with exgion is that the 2006 amendments to the
manufacturing exemption specifically retained thguirement that “normal operating repair or repiaeet
parts . . . have an economic life of three or m@as.” Utah Code Ann. §859-12-104(14)(a)(ii)(2D06).
Thus, while the 2006 amendments may have enlatgethanufacturing exemption to remove a previous
prohibition on repairs, it did not allow exemptitor repairs independent of a three-year econorfecoli
allow the repairs to adopt the economic life of ég@ipment to which they are attached. For thessores,
the Taxpayer has not demonstrated the applicabilitymanufacturing exemption to the repairs atéss

this case, even those involved in transactionsraifter July 1, 2006.

Purchases of Toner Comingled With Repair Transastio

The Taxpayer argues that even if repairs to pringquipment are not exempt, costs for toner
imbedded in the repairs costs are exempt. The hexgaovided testimony that the toner at issue e
part of the goods that the Taxpayer ultimatelyssatid were therefore purchased for resale and éxeter
Utah Code Ann. 859-12-104. The Division did nopdite that toner became part of property ultimagelyg
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to others or that the toner would be exempt if sstpdy itemized on documents evidencing their paseh
However, it argues that for purchases before 20@9@ges to Utah law regarding bundled transactibies,
Taxpayer's purchase of toner as a comingled eleroemépairs renders them taxable. The Taxpayer
responded to this argument with the position tha009 changes to taxation of bundled transaatiemnsly
codified already-existing law. But as indicatedliearthe Taxpayer provided no evidence to suppuet
position that Utah law allowed special tax treathienbundled transactions involving non-food itelmeore
January 1, 2009. On that basis, there is not gaodecto find error in the Division’s treatment ohér

purchases imbedded into repair invoices.

Clinton Jensen
Administrative Law Judge

ORDER
On the basis of the foregoing, the Commissioresusthe determinations of the Division as refldcte
in schedule 4 of its audit for the period from Reby 1, 2005 through December 31, 2007. It isrdemred.

This decision does not limit a party's right te@amal Hearing. However, this Decision and Order
will become the Final Decision and Order of the @ussion unless any party to this case files a amitt
request within thirty (30) days of the date of ttecision to proceed to a Formal Hearing. Sudnaest
shall be mailed to the address listed below andt imatude the Petitioner's name, address, and &ppea
number:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will preclaa further appeal rights in this matter.

DATED this day of 2011.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner

Michael J. Cragun
Commissioner
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Commissioner Dixon Concurs

| concur with the majority, but write separatelyftother address theéasonable and verifiable”
standard raised by the Taxpayer, and whetherdled transaction’language in 2008 legislation was meant

to codify previous legislative intent.

| take administrative leave to note the Taxpayeeferring to HB 206 Tax Amendments (2008)
sponsored by Rep. Harper. This bill can be viemedhe Utah State Legislature public websit€he

language in the bill that became effective JandaB009 is underlined below:

Section 8. Section 59-12-102 is amended to re®@d15102. Definitions.

(a) "Bundled transaction" means the sale of twomwre items of tangible personal property,
products, or services if the tangible personal gndp, products, or services are:

(i) distinct and identifiable; and

(ii) sold for one nonitemized price.

Section 10. Section 59-12-103 is amended to r&®d12-103. Sales and use tax base -- Rates --tivHec
dates -- Use of sales and use tax revenues.

(ii) Subject to Subsection (2)(d)(iii), for a bued transaction other than a bundled transaction
described in Subsection (2)(d)(i):

(A) if the sales price of the bundled transaction isilatitable to tangible persongroperty, a
product, or a service that is subject to taxatiorer this chapter and tangibfgersonal property, a
product, or service that is not subject to taxatioer this chapter, thentire bundled transaction is
subject to taxation under this chapter unless:

(B) (1) the seller is able to identify by reasonablelarerifiable standards the tangible personal
property, product, or service that is not subjectaxation under this chapter from theoks and
records the seller keeps in the seller's regulairse of business; (more)....

The Taxpayer advanced the argument that the 20@fidae codified the previous intent of the
Legislature and as such the Commission can lode&oif the Taxpayer can “identify by reasonable and

verifiable standards” an item of tangible persgrraperty that may not be subject to sales tax.

' HB 206 (2008)http://le.utah.gov/~2008/htmdoc/hbillhtm/HB0206.htnne 847 and Line 2374

-8-
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| took administrative leave and listened to theiadites on HB 206 (2008) available on the Utah
State Legislature public website. On House Da{2B888) Feb. 27, 2008, Rep. Harper presented HBA06
the floor of the Utah House of Representatives.p.Rearper references a “buff colored handout” that
summarizes the 304 page bill; | did not view thentiout as it was not available on the website

http://le.utah.gov/ In presenting the bill Rep. Harper said:

This bill . . . “allows businesses to track all thie transactions and keep their records

exactly as they are doing right now. So it is mimaal or no impact on our businesse$®

It is possible that this legislative statement iiepkome type of legislative intent to codify eixigt
practice, but it is also possible it was to allagpcerns that the proposed legislation would plaeasaburden
on businesses. While the 2008 legislation amettiedundled transaction language to include nond-foo
items and added the reasonable and verifiable atdnidl is not clear the purpose of the amendmeatsto
codify prior legislative intent and make the 208& lapplicable to prior years. While there are twsions
that could be drawn when comparing specific wordd phrases, none of the comparisons could be
considered to be conclusive without documentatfdegislative intent.

The Taxpayer also referenced two private letteéngst (PLRs) issued by the Tax Commission --
PLR 02-020 (10/23/2002and PLR 09-009 (2/24/2009) Although PLR 02-020 was in effect during the
audit periods the Taxpayer asks the Commissioongider the last paragraph in the PLR, which disesis
per print charge repairs. The Taxpayer notes ttiR #oes not specifically say repair charges must be

separately stateah an invoice(bold added). The last paragraph of PLR 02-02dse

2 http://le.utah.gov/jsp/idisplay/billaudio.jsp?seB8888G S&bill=hb0206&Headers=tru&hree minutes into
recording as transcribed by Commissioner Dixon.

° As stated by Rep. Harper when presenting HB 20@tineary purpose of HB 206 was to bring Utah into
compliance with the Streamline Sales Tax Agreeraeadtto simplify tax reporting for businesses ddinginess
inside and outside the State of Utah. Sen. Braimbpresenting in HB 206 (2008) on the Senater fid®o said it
was a hill to address the streamline sales taxdastination sourcing.

* A Private Letter Ruling is an informational staterhef the Commission's interpretation of statute or
administrative rules and their application to aipatar set of facts or circumstances. A PrivatereRuling
typically addresses unusual or complex questionsipéng to a particular taxpayer. Routine tax diges are
generally addressed by the correspondence grotiye dfaxpayer Services Division (from Tax Commission
website).

® http://tax.utah.gov/commission/ruling/02-020.html

® http://tax.utah.gov/commission/ruling/09-009. pdf
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“...If charges for toner or ink, which may be tax-exa under the resale for component parts
exemption, are imbedded in maintenance or repairgeh the entire charge is taxable. The
charge for the nontaxable item mustsb@ted separatelybold added); otherwise, it too is
taxable.”
The Taxpayer then refers to PLR 09-009, specifiqadiragraph D on page eight. The paragraph spgeaks
the law on bundled transactions that went intoctfdanuary 1, 2009 and sites 59-12-103(2)(d), which
contains the terms “reasonable and verifiable statgl. The paragraph includes the following:

“....Ifatransaction is bundled according to thereunt statutes and a seller has its underlying
books and records in order, an otherwise nontaxgdrece may remain nontaxable even
though it is both bundled with a taxable item antiseparately stated.”

The Taxpayer proffers that in addressing the atditet the requirements of PLR 09-009. The
Taxpayer had service contracts with four compaim@905, 2006 and 2007. For each machine seriiced
each of those years, the Taxpayer identified thabar of bottles of toner purchased under the servic
contract (for 2005 the Taxpayer estimated the nurobeottles from the number of clicks on the didjit
printers). The Taxpayer determined that ( # t)l&® of toner were purchased at a cost of $$$$Bglthe
audit period 2/1/05 through 12/31/07 and this ametould be deducted from the total taxable amsant
that only $$$$$ is carried to Part 1 Summary of AmcSubject to Tax.

As | understand the argument, the Taxpayer wast€tdmmission to find that because the 2008 law
codified previous legislative intent, and PLR 0B@9based on the 2008 law, and the Taxpayer cahthe
requirements of paragraph D in PLR 09-009, thenidher should be exempt from sales tax. Becauss sa
tax is an imposition tax that should be construetaivor of the taxpayer the legislative intent angunt
presented by the Taxpayer deserved further revidhile | hold the material the Taxpayer providedwsh
the Taxpayer could identify by reasonable and iakié standards from the books and records thersell
keeps in the seller's regular course of businessranunt of certain tangible personal property thia case
toner -- that may not be subject to taxation, ntamletermine conclusively that the reasonablevaritiable

standard can be applied to the appeal before then@ssion.

D’Arcy Dixon Pignanelli
Commissioner
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Notice: If a Formal Hearing is not requested as discuabetle, failure to pay the balance resulting frois th
order within thirty (30) days from the date of thisler may result in a late payment penalty.

-11 -



