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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamiger a Formal Hearing on December 2, 2009.

Based upon the evidence and testimony presantéé hearing the Tax Commission makes its:
FINDINGS OF FACT

1. The issue before the Commission in this médtan appeal by the above-named Petitioner (the

“Taxpayer”) of an assessment of income tax andesteéssued by the Auditing Division of the Utaht8tTax
Commission (the “Division”). On July 2, 2008, t#ision issued a Statutory Notice of Deficiencyakudit
Change informing the Taxpayer of the assessment.
2. The amount of the deficiency at issue is devid:
Year Tax _Penalty Interest
2004 $$5$$ none $$55$

! To the extent that any deficiency remai ned unpaid after the notice date,
i nterest continues to accrue on the unpaid bal ance.
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3. The Division claims that the Taxpayer owes imedax as a result of the cancellation of a debt
from a foreclosure sale of the Taxpayer's homeTABE on November 2, 2004. The parties agree tiat t
Taxpayer left his STATE home prior to the datehaf November 2, 2004 sale.

4. The Taxpayer agreed that under applicable tlagvcancellation of the debt at issue resulted in
taxable income. The Taxpayer has paid an IRS steeed for federal income tax for the income. Hosvev
the Taxpayer argued that the income came whiledseawesident of STATE and thus has no connectibis t
residency in Utah.

5. For the 2004 tax year, the Taxpayer filed ehltate tax return as a part-year Utah resident. O
that return, the Taxpayer declared May 1, 200hagsiate he began Utah residency. The Divisiomdid
dispute this date or that the Taxpayer was a STASHIent before that date. The Division relied and
continues to rely on the Taxpayer’'s May 1, 2004atation of Utah residency.

6. At hearing, the Taxpayer indicated that his enbgm STATE to Utah took place over a period of
several months from May 2004 to September 2004 phil 2004, the Taxpayer’s marriage ended, ashild
employment in STATE. In May 2004, he put his paeagoods in storage, put his STATE home on the
market and began searching for employment in Utda.accepted Utah employment in September 2004.
Between May 2004 and September 2004, the Taxpatjereswas fairly evenly split between STATE and
Utah. While in STATE, the Taxpayer stayed wittefrils. While in Utah, he stayed with friends othat
home of his ex wife’s father. He received his naaithe home of his ex wife’s father in Utah.

7. The Taxpayer obtained a Utah driver licenseestablished utility services in September 2004.

8. Although the Taxpayer made a declaration or@®&4 Utah tax return that his Utah residency
began May 1, 2004, he argued at hearing that thisssmewhat of an arbitrary choice when complétiag
tax return and that the facts supported a latédeasy date for Utah tax purposes.

APPLICABLE LAW

Utah imposes income tax on individuals who arelesgs of the state, in Utah Code Sec. 59-10-104 as

follows:

...atax is imposed on the state taxable incoméefised in Section 59-10-
112, of every resident individual...

"Resident individual” is defined in Utah Code S&2-10-103(q)(i) as:

2

Unl ess indicated otherwise, all citations to applicable rules and statutes

-2-
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(A) an individual who is domiciled in this state forygreriod of time during
the taxable year, but only for the duration ofgileeiod during which the
individual is domiciled in this state; or

(B) an individual who is not domiciled in this statet:bu

0] maintains a permanent place of abode in this siat;
(D) spends in the aggregate 183 or mores days of thbla
year in this state.

For purposes of determining whether an individgatidomiciled in this state the Commission has
defined "domicile” in Utah Administrative Rule R8852(A) as follows:

1. Domicile is the place where an individual has ai@erent home and to which he
intends to return after being absent. It is thecelat which an individual has
voluntarily fixed his habitation, not for a spec@ltemporary purpose, but with the
intent of making a permanent home.
2. For the purposes of establishing domicile, an iiddial's intent will not be
determined by the individual's statement, or theuoence of any one fact or
circumstance, but rather on the totality of thédand circumstances surrounding the
situation.

a) Tax Commission rule R884-24P-52, Criteria for Deti@ing Primary

Residence, provides a non-exhaustive list of factwrobjective evidence

determinative of domicile.

b) Domicile applies equally to a permanent home witlridl without the

United States.
3. A domicile, once established, is not lost untilrhés a concurrence of the
following three elements:

a) A specific intent to abandon the former domicile;

b) The actual physical presence in a new domicile; and

¢) The intent to remain in the new domicile permanentl
4. An individual who has not severed all ties with grevious place of residence
may nonetheless satisfy the requirement of abandahie previous domicile if the
facts and circumstances surrounding the situafiociuding the actions of the
individual, demonstrate that the individual no lenmtends the previous domicile to
be the individual’'s permanent home, and place twhvhe intends to return after
being absent.

The Utah Legislature has provided that the taxplagars the burden of proof in proceedings befare th
Tax Commission. Utah Code Sec. 59-1-1417 (2008)iges that for most cases before the Tax Comnmissio

“the burden of proof is on the petitioner.”
ANALYSIS

are for the tax year at issue.



Utah law provides support for the Taxpayer's retjtesletermine his residency by placing greater
emphasis on the facts of his move to Utah thardédaration of residency on his Utah tax returrtahlJ
Administrative Rule R865-91-2(A)(2) provides th§fjtr purposes of establishing domicile, an indivéd's
intent will not be determined by the individualtatement, or the occurrence of any one fact ounistance,
but rather on the totality of the facts and circtanses surrounding the situation.” As discussetiégourts,
the fact finder may accord the party’s activitiesager weight than his or her declaration of infeApplying
Utah law, it is necessary for the Commission to enakletermination regarding the Taxpayer's datédtalf
residency notwithstanding the Taxpayer’s staterti@ithe became a Utah resident in May 1, 2004.

In this case, it is clear that the Taxpayer abaaddris previous domicile in STATE as early as May 1
2004. He moved out of his home, began lookingviank in another state, and spent at least somertitd&ah
over the months that followed. However, under Usdah a change in domicile is not complete ungrthhas
been an abandonment of a former domicile, phypiedence at a new domicile, and “the intent to netina
the new domicile permanently.” Utah AdministratiRele R865-91-2(A)(3). That intent must be evideoin
a person’s actions. Utah Administrative Rule R862{A)(2). Applying these principles, the Taxpelegan
taking steps to make a new domicile in Utah in MB2004. He was looking for work and spending time
Utah. However, his steps toward Utah were sometehgdtive until September 2004 when he accepteld Uta
employment, obtained a Utah driver license, andbtatt housing and utility service. On that batkis facts
support a finding that the Taxpayer's domicile ahto Utah in September 2004 rather than May 2804
the Taxpayer had declared on his return.

Because the Taxpayer retained STATE domicile aecefbre STATE residence until September
2004, it is necessary to consider the timing offthepayer’s income attributable to cancellatiodelft. The
Taxpayer argued that this occurred in July or Atgfi®004 because that is when he lost the home.

The Division argues that the earliest date thafdtexlosure could have triggered income was the da
of the foreclosure sale. It relies Blielvering v. Hammel, 311 U.S. 504 (1941), in support of its positidn.
Hammel, the Court considered a taxpayer’s argument thatdefinitive event fixing [a taxpayer’s] loss was
not the foreclosure sale but the decree of forectoshich ordered the sale and precededdt.’at 512. The
Court rejected this argument, finding that “sinteeforeclosure contemplated by the decree waddsree by
sale and the foreclosed property had value whichamaclusively established by the sale for the psep of
the foreclosure proceeding, the sale was the digfravent establishing the losdd. Seealso, Derby Realty
Corp. v. Commissioner of Internal Revenue, 35 B.T.A. 335, 340 (1937) (finding identifiableant to fix date

3 See Clements v. Utah State Tax Com893 P.2d 1078 (Ct. App. 1995); and Allen v. GrayimbLines,
Inc., 583 P.2d 613, 614 (Utah 1978);




Appeal No. 08-1636

of mortgagor’s loss would be at date of foreclosake or later). The Division argued that it wontat be
possible to say that a taxpayer had income flovirioigy cancellation of a debt unless and until there been
sale to determine whether there was debt remaafieg sale, and if so, in what amount.

Considering the parties’ arguments on the timintdpefTaxpayer’s income from cancellation of debt,
the Taxpayer has not provided legal or factualdi@ssupport the use of any date before NovemI28@ as
the time he received the benefit of cancellationleft. The Division has provided both legal argidal
support for its position. Because the Taxpayenbaprovided support for any earlier date, Noven2h2004
is the earliest date for the Taxpayer to have veckthe benefit of the income at issue in this ca@seof that
date, he was a Utah resident.

CONCLUSIONS OF LAW
1. The Taxpayer was domiciled in Utah beginnin§éptember 2004. For this reason, the Taxpayer

is liable for Utah individual income tax on staagdble income after that date in accordance witth@ode
Sec. 59-10-104.

2. The Taxpayer realized income, for purposesaté sncome tax, for cancellation of the debtaués
in this case no earlier than November 2, 2004.hésvas a Utah resident at this time, he is liatdJtah

income tax on that income.

Clinton Jensen
Administrative Law Judge
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DECISION AND ORDER

On the basis of the foregoing, the Tax Commissimtains the audit of additional income tax and

interest from cancellation of debt as alleged leyBlivision for tax year 2004. It is so ordered.

DATED this day of , 2010.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

Notice: Failure to pay within thirty days the balance tresults from this order may result in additional
penalties and interest. You have twenty (20) dafyer the date of this order to file a Request for
Reconsideration with the Tax Commission Appeald Paisuant to Utah Code S&8-46b-13. A Request
for Reconsideration must allege newly discoverddence or a mistake of law or fact. If you do fileta
Request for Reconsideration with the Commissiae,dtder constitutes final agency action. You hiimiey
(30) days after the date of this order to pursdéijal review of this order in accordance with Utabde Sec.
59-1-601 et seq. & 63-46b-13 et seq.

CDJ/08-1636.fof.doc



