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STATEMENT OF THE CASE

On March 3, 2009, PETITIONER (“Petitioner” or “f@yer”) submitted a written
request for the Commission to set aside an Ord&refdiult that the Commission issued on October 13,
2008. The Commission issued the Order of Defaettabse neither the taxpayer nor the taxpayer's
representative attended a Telephone Status Contereeld on September 3, 2008. In the Order of
Default, the Commission informed the taxpayer that:

A default is a failure to exhaust administrativeneglies, which precludes further

judicial review. Utah Code Ann. Sec. 63-46b-14.pdxty may file a motion to

set aside the default pursuant to Utah Code Ano. &&46b-11 and the Utah

Rules of Civil Procedure. Pending an order by tleen@ission to set aside the

default, this matter is closed without further rec®.

In his request to set aside the default, the tgepatates that last fall, he spoke to a

“gentleman” concerning the September 3, 2008 Te@erplttatus Conference who informed him that the

conference would be rescheduled and that he waultbkified of the new date by mail. He states teat
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asked for a continuance because his representB&/ETIONER REP., would be out of town on the date
the conference was scheduled. Specifically, tkpatger states in his letter that:

The day of the conference call | was informed ®P&ETITIONER REP. was out

of town and not available. A call to the telecoafee technician was made, and

notice was given to reschedule. This notice neseame and | have been

informed this rescheduling didn't take place, ahe default was entered. My

hope is to reschedule.

First, it appears from the taxpayer's statemeat ie called and asked for a continuance
on September 3, 2008, the scheduled date of ttephiehe Status Conference. There is no note in the
appeal file, however, showing that a member of ahpeals staff ever spoke to the taxpayer about a
continuance. However, even had the taxpayer sptikarmember of the appeals staff, the Commission
generally does not grant a continuance request watlee day of a scheduled event.

In addition, the Commission notes that on August2008, it issued an Order Denying
Petitioner's Request for a Stay of Proceedingse dtder was issued in response to a July 21, 2008
request from PETITIONER REP. asking the Commiss$tmpostpone the September 3, 2008 Telephone
Status Conference “until further communicationseiseived from the IRS.” PETITIONER REP. did not
inform the Commission in his letter that he wouéddut of town on the date of the scheduled conéeren
The Commission considered PETITIONER REP.’s lettebe a motion for stay, not a motion for a
continuance. In its August 12, 2008 Order, the @isrion denied the request and informed the
Petitioner and PETITIONER REP. that the IRS matteuld be discussed “[a]t the upcoming Telephone

Status Conference.”

APPLICABLE LAW

1. Utah Code Ann. 863G-4-209(3) provides, as waslo

() A defaulted party may seek to have the agsetyaside the default order,
and any order in the adjudicative proceeding isssigasequent to the default
order, by following the procedures outlined in thiah Rules of Civil Procedure.
(b) A motion to set aside a default and any subseigorder shall be made to the
presiding officer.

(c) A defaulted party may seek agency review ur8ection 63G-4-301, or
reconsideration under Section 63G-4-302, only @ndécision of the presiding
officer on the motion to set aside the default.
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2. Utah Admin. Rule R861-1A-26(6)(c)(ii) providélsat “[a] defaulted party may
seek to have the default set aside according teeduwoes set forth in the Utah Rules of Civil Praged

3. Utah Rules of Civil Procedure (“URCP”) 55(c)opides that “[flor good cause
shown the court may set aside an entry of defandt & a judgment by default has been entered, may

likewise set it aside in accordance with Rule 60(b)

4. URCP 60(b) provides, as follows in pertinent:pa

On motion and upon such terms as are just, the coay in the furtherance of

justice relieve a party or his legal representatioen a final judgment, order, or

proceeding for the following reasons: (1) mistake&dvertence, surprise, or

excusable neglect; (2) newly discovered evidencietwhy due diligence could

not have been discovered in time to move for a treak under Rule 59(b); (3)

fraud (whether heretofore denominated intrinsiexirinsic), misrepresentation

or other misconduct of an adverse party; (4) thdgigoent is void; (5) the

judgment has been satisfied, released, or disctiaayea prior judgment upon

which it is based has been reversed or otherwisated, or it is no longer

equitable that the judgment should have prospeegsication; or (6) any other

reason justifying relief from the operation of flnelgment. The motion shall be

made within a reasonable time and for reasons(2}),or (3), not more than 3

months after the judgment, order, or proceedingemsred or taken. . . .

DISCUSSION

An Order of Default was issued to the taxpayeOmtober 13, 2008. Although the Order
of Default informed the taxpayer that he could siitanrequest to set the default aside, the taxpdigenot
do so until March 3, 2009, more than four montherghe Order of Default was issued.

Under URCP(60)(b), a request to set aside anrQrid®efault must be “made within a
reasonable time and for reasons (1), (2), or @) ymore than 3 months after the . . . order . as entered.”
The Commission believes that the taxpayer is askinthe Order of Default to be set aside for astake”
or for “surprise,” which are found in reason (Bor reason (1), a request must be made within 3maf
the date on which an Order of Default was issuddhe taxpayer’s request was not made within three

months of the October 13, 2008 date on which then@ission issued its Order of Default in this matter

Accordingly, the Commission denies the taxpayeztyiest to set the default aside.
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Although the Commission is not reopening thisesgbpit notes that the taxpayer would
have the right to have his 2005 Utah tax liabititgdified in the future, should the Internal ReveBaevice
make changes affecting his 2005 federal adjustessgncome.

DECISION AND ORDER

Based on the foregoing, the Commission deniestaRpayer’s request to set aside the

October 13, 2008 Order of Default. It is so ordere

BY ORDER OF THE COMMISSION:

DATED this day of , 2009.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

NOTICE of Appeal Rights. You have twenty (20) days after the date of thieoto file a Request for
Reconsideration with the Tax Commission Appeals paisuant to Utah Code Ann. 863G-4-302. A
Request for Reconsideration must allege newly dis@al evidence or a mistake of law or fact. If you
not file a Request for Reconsideration with the @ossion, this order constitutes final agency action
You have thirty (30) days after the date of thidesrto pursue judicial review of this order in actznce
with Utah Code Ann. 8859-1-601et seq. and 63G-4etGkq.
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