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STATEMENT OF THE CASE
This matter came before the Utah State Tax Cononigsirsuant to Utah Code Sec. 59-1-501

and 63G-4-201 et al., for a Formal Hearing, on ApS, 2008. Based upon the evidence and testimony
presented at the hearing the Tax Commission heretkes its:
FINDINGS OF FACT

1. This matter is before the Commission on Petitieh(the Taxpayers) appeal of an income tax

audit deficiency issued against them for tax yéi¥42 The Statutory Notice of Estimated Income fagd
been issued on February 29, 2008. The Taxpayedsditimely appeal of the audit and the mattecgeded

to the Formal Hearing before the Commission.
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2. The amount of the deficiency indicated in thedigbry notice was as follows:

Year Tax Penalty Interest Tota

2004 $$5$$ PSS $5$5S $$$$$

3. The audit deficiency was based on two changes imaBespondent (the Division). The first

was a small change in which the Division includ&&%$ in taxable income, which was the Utah state ta
deducted on their federal Schedule A. The Taxpayedonger contested this change. The seconditesn
the Division’s disallowance of a deduction in timecant of $$$$$, which the Taxpayers had taken na LB

of their Utah Individual Income Tax Return. Thexpayers claimed this as an equitable adjustmesuaunt

to Utah Code Sec. 59-10-115. Itis the disalloweanfchis deduction the Taxpayers contest and wikitte
issue before the Commission in this hearing.

4, The facts in this matter were not in dispute. Tagpayers were Utah residents for the
purposes of Individual Income Tax for the 2004 yaar. They had moved to Utah in 1998 and filechUta
resident returns since that time. The Taxpayss@berated a business in COUNTRY during theses pemat
in 2004. They were required to file returns angtpaes on this FOREIGN income to both COUNTRY &nd
PROVINCE.

5. For 2004 they claimed $$$$$ (U.S. dollars) in fatiadjusted gross income on their Utah and
U.S. federal returns. For that same tax yearc¢tamned $$$$$ (FOREIGN CURRENCY) in what is refdrre
to as both ‘total income’ and ‘taxable income’ beit amended T1 General 2004 FOREIGN return asasell
their PROVINCE return. They paid taxes to both QORY and PROVINCE based on this income. On
their U.S. 1040 return they had claimed a Foreigr Credit in the amount of $$$$$ on line 46 fortdpees
they had paid to COUNTRY.

6. For the 2004 tax year, on their Utah Individualdme Tax Return the Taxpayers subtracted
$$3$$$ on Line 13-Other Deductions.

7. The Taxpayers testified that they had relied oir th& preparer to prepare the appropriate
returns which were complicated due to the fact they involved two different countries and two difnt
states or provinces. PETITIONER 2 testified th@@GOUNTANT 1, who had been her accountant prior to
the 2004 year at issue, had told her he had sptikéhe Tax Commission about taking an equitable
adjustment. She acknowledged that she did notratzatel the tax laws and relies on the accounthatkises
to prepare the returns.

8. The accountant who prepared the Taxpayers retarried 2004 year, ACCOUNTANT 2,
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CPA, testified that he had taken the $$$$$ equdtabjustment based in part on how the return had be
prepared for the 2003 year by ACCOUNTANT 1. Heestahat he did look at the tax code and discubsed
matter with an accountant other than ACCOUNTANH& testified that he did not contact anyone aTtoe
Commission to ask if this was a correct approadb.explained that he had prepared the return & tte
adjustment as it seemed to be a logical way sbadlpayers would not suffer a double tax detrimétfe.also
testified that if he had known the equitable adjesit was inappropriate there were two or threegththat
could have been done that would have reducedxhiahdlity. It was his contention that a note viasluded
with the return to explain why they were taking éugiitable adjustment. Although the Division siiedéthe
hearing that they had not seen the note, the nageneluded in documents the Taxpayers had recéiosd
the Tax Commission when they requested their fllbe note gave the following explanation.

Equitable Adjustments per Utah Code 59-10-115®he‘Commission shall by rule

prescribe for adjustments to state taxable incdittfeedaxpayer in circumstances. . .

where . . . the Taxpayer would . . .suffer . . allile tax detriment.” Thus, the

taxpayers are adjusting US $$$$$ of income from GIORY where they have

already paid tax of $$$$$. And if they also paiditax they would suffer a double

tax Detriment. Please see Federal form 116 atthche

9. The former accountant, ACCOUNTANT 1, CPA, MBA, M.Rrhad prepared the Taxpayers’
returns for the 2003 tax year and for a numberiof years. He testified that at some point thexed been a
state law change and he had become unsure howparngrthe Utah return to avoid double taxationhen t
income that was already taxed to COUNTRY and th©PRICE.

10. ACCOUNTANT 1 testified that he attended thé"2Z¥hnual Tax Practitioner’s Institute on
December 11 & 12, 2003. He testified that UtalieStax COMMISSIONER was one of the speakers at the
seminar and that he met with COMMISSIONER duritigeak and asked him how to prepare the Utah return
to avoid double taxation. He testified that COMMIONER said he thought you could use an equitable
adjustment. ACCOUNTANT 1 states that he reliedrosito prepare the 2003 Utah return for the Tagpay
and that he attached a description of why the ahlgtadjustment was taken to the return. ACCOUNTAN
further testified that he never received any contsiback from the Tax Commission that this adjustmers
improper.

APPLICABLE LAW
Utah imposes income tax on individuals who aredessis of the state, in Utah Coge9-10-104

(20027 as follows:

1 Interest calculated to the date of the Statutortidés. Interest continues to accrue on any unipaiance.
2 The Utah Individual Income Tax Act has been revised some sections renumbered subsequent to the audi

3
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...a tax is imposed on the state taxable incomdefised in Section 59-10-112, of
every resident individual...

For the 2004 tax year, Utah Code 859-10-106(1)xésemended and recodified as§59-10-1003)
provided that a credit is allowed against a peistiah tax liability for taxes paid to certain govaental

entities, as follows:

A resident individual shall be allowed a creditiagathe tax otherwise due under
this chapter equal to the amount of the tax impasetim for the taxable year by

another state of the United States, the Distric€olumbia, or a possession of the
United States, on income derived from sources ihevhich is also subject to tax

under this chapter.

For the 2004 tax year, Utah Code §59-10-115 (simeended) specifically provided that a taxpayer

could claim an equitable adjustment in part a¥ed!:

(2) If any provisions o f the Internal Revenue Coelguires the inclusion of an item

of gross income or the allowance of an item of @tidn from gross income in the

computation of federal taxable income of the tapéyr any taxable year beginning
on or after the effective date of this chapter, dralich item has been taken into
account in computing the taxable income of theag@pfor state income tax purpose
for any prior taxable year, the commission shakenar allow such adjustments to
the taxpayers’ state taxable income as are negessprevent the inclusion for a

second time or the deduction for a second timeuoh stem for state income tax

purposes.

(3) If the taxpayer receives, in any taxable ymsginning on or after the effective

date of this chapter, a distribution from an elggtsmall business corporation, as
defined by Section 1371(b) of the Internal Revefogle, of a net share of the
corporation’s undistributed taxable income for xatze year or years prior to the

taxable year in which such distribution is made, ¢tommission shall make such
adjustment to state taxable income as will preesnape from taxation by this state
of such undistributed taxable income previouslyethto the taxpayer for federal

income tax purposes but not for state income tapgses.

(4) The commission shall by rule prescribe for attiients to state taxable income of
the taxpayer in circumstances other than thosefsgaeby Subsection (1), (2), and

(3) of this section where, solely by reason of ¢imactment of this chapter, the
taxpayer would otherwise receive or have receivdduble tax benefit or suffer or

have suffered a double tax detriment . . . .

For the 2004 tax year, Utah Admin. &RRI865-91-4 (“Rule 4") (since repealed) addressietro

amounts of income that may qualify as an equitalljastment to Utah taxable income, as follows:

period. The Tax Commission applies and cites ¢csthtutes and rule that were in effect duringatindit period.

4
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A. Every taxpayer shall report and the Tax Cassian shall make or allow such
adjustments to the taxpayer's state taxable in@srare necessary to prevent the
inclusion or deduction for a second time on hishutacome tax return of items
involved in determining his federal taxable incoi®ech adjustments shall be made
or allowed in an equitable manner as defined irml@ade Ann. 59-10-115 or as
determined by the Tax Commission consistent withvigions of the Individual
Income Tax Act.

B. In computing the Utah portion of a nonresitiefederal adjusted gross income;
any capital losses, net long-term capital gaingl, @@t operating losses shall be
included only to the extent that these items wetdaken into account in computing
the taxable income of the taxpayer for state inctax@urposes for any taxable year
prior to January 2, 1973.

Utah Code 859-10-543 provides that the taxpayestiba burden of proof, with limited exceptions,
in proceedings involving individual income tax befdahe Tax Commission, as follows:

In any proceeding before the commission underdhapter, the burden of proof
shall be upon the petitioner . . .

The Commission has been granted the discretioaiteeypenalties and interest. Section 59-1-401(13)
of the Utah Code provides, “Upon making a recordtofictions, and upon reasonable cause shown, the
commission may waive, reduce, or compromise atiyepenalties or interest imposed under this pahtah
Code 859-1-401(13).

ANALYSIS

The facts were not substantially in dispute andgbiges before the Commission in this matter ptesen
guestions of law. The first issue is whether thegayers’ equitable adjustment in the amount of5$&8as
appropriate as a matter of law and should have akbmmed by the Division. The second issue ralsethe
Taxpayers is independent of whether they wereledtits a matter of law to take the adjustment.yBingue
in the alternative they should be allowed the ddjest based on the principle of estoppel.

Regarding the first issue, the Taxpayers arguadhestment is necessary to avoid double taxation of
thisincome. They have shown that they were taxeithe income by COUNTRY and the PROVINCE. They
then were required to claim this same income oim thé&. federal return, but there are two optiors/jued
by federal law that alleviate the tax burden om thcome that has already been taxed in anothatrgouOn
the federal return they could have taken a dedudaiio their federal return for the taxes paid totheo
Country, which would have flowed through to thetablreturn. They chose instead the second oprtidimedr
federal return, which was to take a credit for tdeees paid to another Country. Unlike the dedugctibis
option of taking a credit does not flow througtthie Utah return.

For their Utah return the law requires that taxpsigeart with their federal taxable income “witle th
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modifications, subtractions, and adjustments prexioh Section 59-10-114.” See Utah Code 859-10-112
(2004). There is no specific modification or detitut provided in the statute for income upon whiakes
have been paid to another country or a state eimme in another country. The law does, howeveayide a
credit for taxes paid to another state at Utah G&®10-106(1), but specifically limits the creditaxes paid

to another state of the United States, the Districolumbia, or a possession of the United StafEse
Commission must follow the laws as they are adoatetto expand this credit to taxes paid to anaitwntry

or state or province in another country would regain action on the part of the Utah Legislature.

The Taxpayers’ representatives acknowledge thatarenot entitled to a credit under Utah Code
859-10-106(1) and argue instead that to avoid dotaxation they should be allowed to take an eblgta
adjustment under Utah Code. §59-10-115, which pess/for adjustments when specified circumstanaes ar
met. However, in arguing double taxation, the Tegpqus apply a different definition than does theifion.

The Taxpayers argue it is double taxation to beddy the State of Utah on income that had also segject

to tax by COUNTRY and the PROVINCE. The Divisiog@es that double taxation under Utah Code 8§59-
10-115 is limited to situations where the incomtaiged twice by the State of Utah. The Divisiomp®out
that the same income is routinely taxed by mora thee jurisdiction; it is subject to tax by botte tiederal
government and the State of Utah. According toRhgsion, the Taxpayers’ interpretation that daubl
taxation occurs if the same income is taxed to ni@e one jurisdiction, would prohibit the statenfrtaxing
income also taxed by the federal government.

The Commission notes that the Division’s intergieteis supported by the provisions of Utah Code
§59-10-115 and the Tax Commission’s rule promulateder the authority of that provision, Utah Admin
Rule R865-91-4. Those sections provide equitadliefrwhere income would otherwise be taxed twicthle
State of Utah. There is nothing in the statuteitarthat would suggest double taxation occursnahgource
of income is taxed by more than one taxing juriaic Further, the Commission has previously codet!
that taxpayers may not make an equitable adjustnmeler Utah Code §59-10-115 for income that wagestib
to tax in another Country. The decisions on tligiphave been consistent. See Utah Tax Commission
Appeal Nos. 03-0723, 05-1787, and 06-1424.

The second issue argued by the Taxpayers wastidat the particular facts of this case, the Tax
Commission should be equitably estopped from denyive Taxpayers an equitable adjustment. The
Taxpayers’ representatives do note that equitatitgppel against a state agency is the exceptiberrgte
rule, but cite tcEldredge v. Utah State Retirement.Bé95 P.2d 671, 675 (Utah Ct. App. 1990) for the

6
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position that it would be applied “where it is plahat the interest of justice so requife.The Taxpayers
argue that the elements of equitable estoppelsetreut inEldredge,at 675, as follows: 1) a statement,
admission, act, or failure to act by one party imgistent with a claim later asserted; 2) reasonattien or
inaction by the other party taken on the basikefirst party’s statement, admission, act, oufaito act; and
3) injury to the second party that would resulinirallowing the first party to contradict or repusiguch
statement admission, act, or failure to act.

It is the Taxpayers’ position that all elementsesfoppel were met in this case. There was the
statement made during a break at a tax seminaCWMISSIONER to ACCOUNTANT 1 that he thought
taxpayers could use an equitable adjustment. Axbdily they argue inaction on the part of the Cdgsion
by not responding to the prior returns when fitedet the Taxpayers know that the adjustment waseous.
The Taxpayers then acted on this statement thrthgghreliance on their tax preparer. The Taxpslyation
caused them injury because had they known thatdjustment would be disallowed, there were othéoog
they could have taken that would have reducedimirgted the liability.

Upon review of the facts in this case, the Comraissbncludes that the second element of equitable
estoppel has not been met. The alleged conveandatishich COMMISSIONER had stated he thought the
Taxpayers could use an equitable adjustment wakatateen COMMISSIONER and ACCOUNTANT 2
who prepared the tax return at issue. The contiensaccurred between ACCOUNTANT 1, who had
prepared prior returns, and COMMISSIONER. Thers m@evidence to indicate that ACCOUNTANT 2 was
even aware of the statement from COMMISSIONER. ACMITANT 2's testimony was he saw that an
equitable adjustment had been taken on the retuthé prior year, he discussed the issue wittcaoumtant
other than ACCOUNTANT 1, reviewed the law and deieed it was reasonable. He did not personally
contact the Tax Commission to ask if the adjustmenid be appropriate under the facts and circumstof
this matter. The Taxpayers testified that theiedebn the accountants they hired to prepare thairns.
ACCOUNTANT 2 who prepared the 2004 returns did maot on the basis of the statement of
COMMISSIONER.

Further, courts have disallowed claims for equéaddtoppel against the Tax Commission based on

public policy concern$. These same types of concerns should precludepstagainst the Tax Commission

3 The Taxpayers representatives also cite as sufgyapplying equitable estoppels under the facthimmatter
Celebrity Club, Inc. v. Utah Liquor Control Comm®02 P.2d 689, 694 (Utah 1979); dvihh State Univ. v. Sutro
& Co., 646 P.2d 715, 718 (Utah 1982).
4 SeeO’Rourke v. Utah State Tax CommissiBB0 P2d230 (Utah 1992) in which the Court st&sedind public
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for the asserted inaction or failure to audit tbeim or previous years’ returns sooner or resgporalnote
attached to the return. The Tax Commission doeaurdit every return as itis filed. The fact thghxpayer’s
error in a prior year was not caught by a Tax Cossinh employee should not preclude the Tax Comanissi
from taking action in a year when the Tax Commissiadits the return.

No penalties were assessed with the audit. Then@gsion may waive penalties if reasonable cause is
shown. Interest is generally waived only in thergvan error on the part of the Tax Commissionax T
Commission employee caused the underpayment gudgtaent. Failure to audit a return sooner outtita
prior years’ returns is not basis for waiver unithés criterion. Further, the accountant who predahe tax
return for the year at issue was not the one whicahiagedly received the advice to file in this manfrom a
Tax Commissioner. There is not reasonable causediwer of the interest.

CONCLUSIONS OF LAW

1. The Taxpayers are not entitled to take an ablgitadjustment under the provisions of Utah

Code §59-10-115 or Utah Admin. Rule R865-9I-4. Jéheections provide equitable relief where income

would otherwise be taxed twice by the State of Utdfhe Commission has previously concluded that
taxpayers may not make an equitable adjustmentriitdd Code 859-10-115 for income that was sultgect
tax in another County as a matter of faw.

2. The Taxpayers did not meet the technical requénts of equitable estoppel based on a
discussion between a Tax Commissioner and theindotax preparer, when the accountant for the gear
issue was not a party to the discussion. Policicems should preclude estoppel on the basis ofidma
where the Tax Commission did not audit and catehetinor previously or in prior returns.

3. The Commission may waive interest or penaltiggh making a record of its actions, and
upon reasonable cause shown.” Utah Code §859-1-8D1{o penalties were assessed in this mattee Th

facts do not provide cause for waiver of the irgere

Jane Phan
Administrative Law Judge

policy precludes the assertion of estoppels ag#iesCommission for an incorrect assessment madts buditor
based upon inadequate facts.” ABBXPAYER v. Utah State Tax Comn864 P.2d 904 (Ut. Crt. Appl. 1993) in
which the Court stated, “. . .the TAXPAYERs hawt established that they will suffer a grave inpesif estoppels
is not granted, (citation omitted) since the TAXPRRS’ injury, if any, does not arise from the Taxn@uission’s
correction of its earlier erroneous assessmentront the fact that they did not pay state incomees that they are
lawfully required to pay.”

5 Utah Tax Commission Appeal Nos. 03-0723, 05-1a8d, 06-1424.
8
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DECISION AND ORDER

Based on the foregoing, the Tax Commission sustaemmdividual income tax audit deficiency in its

entirety for the tax year 2004. It is so ordered.

DATED this day of , 2010.
R. COMMISSIONER Marc B. COMMISSIONER
Commission Chair Commissioner
D’'Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

Notice: Failure to pay within thirty days the balance that results from this order may result in additional
penaltiesand interest. You have twenty (20) days after the date ofdiniter to file a Request for Reconsideration with
the Tax Commission Appeals Unit pursuant to UtabeC8ec. 63G-4-302. A Request for Reconsideratigst allege
newly discovered evidence or a mistake of law at.fdf you do not file a Request for Reconsidenativith the
Commission, this order constitutes final agencjoactyou have thirty (30) days after the date i tirder to pursue
judicial review of this order in accordance withabitCode Sec. 59-1-601 et seq. & 63G-4-401et seq

JKP/08-0590.fof.



