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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comaridsr an Initial Hearing on October
29, 2008.

On January 11, 2008, Auditing Division (“Divisiogn’ssued a Statutory Notice — Sales and
Use Tax (“Statutory Notice”) to COMPANY A (“COMPANW"). In the Statutory Notice, the Division
imposed additional sales tax of $$$$$, plus intefesthe April 1, 2004 through February 15, 2GQidit
period. The assessment has been paid in its gmntire

On February 15, 2007, COMPANY A merged with antbiRETITIONER (hereafter
“PETITIONER” or “taxpayer”). PETITIONER, as thersiving corporation in the merger, succeeded to all

rights, privileges, power, debts, duties and oligyes of COMPANY A.
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The assessed deficiencies arise from two sepadjiestments, specifically for: 1)
“Unreported Taxable Purchases,” which assessesd aatkuse tax for the storage, use or other corsormp
of tangible personal property; and 2) “AdditionaxBble Sales Prior to July 2005, Schedule 1" and
“Additional Taxable Sales After July 1, 2005, Schled?,” which assessed the taxpayer with additiealzs
tax on its sales of ( X ).

PETITIONER has agreed to the assessed deficiefuzildnreported Taxable Purchases,”
which amounts to approximately $$$$$, plus interékiwever, PETITIONER is appealing the Division’s
determination that “Additional Taxable Sales” oi( ) are taxable, as shown in Schedules 1 andtReof
Statutory Notice. This portion of the audit amauttt approximately $$$$$, plus interest. PETITIGNE
asks the Commission to reverse this portion ofagsessment in its entirety.

The Division makes two requests. First, it aslkes Commission to determine whether its
assessment for “Additional Taxable Sales [of ()PAfter July 1, 2005, Schedule 2" should be inse&
For this period, the Division excluded from taxatiseparately stated charges for the “delivery” and
“installation” of taxable ( X ). The Division ks the Commission to determine if it improperly lexied
these amounts from taxation. If yes, the Divisasks the Commission to find that its assessmenid e
increased to reflect the improperly excluded amsuiftno, the Division asks the Commission to aumsits
assessment in its entirety.

APPLICABLE LAW

I From the Beginning of the Audit Period Until July 1, 2005.

1. Until July 1, 2005, Utah Code Ann. §59-12-103@004) provided, as follows in
pertinent part:

(1) Ataxis imposed on the purchaser as providetis part for amounts paid or

charged for the following transactions:
(a) retail sales of tangible personal property enaithin the state;
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(g) amounts paid or charged for services:

(ii) to install tangible personal property in cortien with other tangible
personal property . . . .

2. Also until July 1, 2005, Section 59-12-102(220@4) defined “purchase price” to
mean “the amount paid or charged for tangible peakproperty or any other taxable transaction under
Subsection 59-12-103(1), excluding only cash diat®taken or any excise tax imposed on the purchase
price by the federal government.”

3. Utah Admin. Rule R865-19S-71 (“Rule 71"), whiehs repealed on July 1, 2005,
provides as follows in pertinent part:

(B) If shipment of the tangible personal propertgurs before the passage of

title, shipping costs, to the extent included ie ales price of the item, and

regardless of whether they are segregated on tleéca shall be included in the

sales and use tax base.

. From July 1, 2005 Through the Remainder of the Audit Period.

4, Beginning July 1, 2005 and effective theagrder of the audit period, Section 59-
12-103(1) (2008) provides as follows in pertineattp

(1) Ataxis imposed on the purchaser as providedis part for amounts paid or

charged for the following transactions:

(a) retail sales of tangible personal property enaithin the state;
5. Also beginning July 1, 2005, the terms “pusghprice” and “sales price” are defined

in Section 59-12-102(72) (2008), as follows in pemt part:

(72)(a) "Purchase price" and "sales price" meandtad amount of consideration:
() valued in money; and

1 In the 2003 General Session, the Legislatureted&enate Bill 147 (*S.B. 147”), which included a
amendment to the definition of “purchase price't thas to become effective July 1, 2004. In thei2D@ird
Special Session, however, the Legislature enaaadt8 Bill 3000, which delayed the effective ddtthe
amendment until July 1, 2005. Accordingly, theiiébn of “purchase price” remained unchangedtfat
portion of the audit period prior to July 1, 2005.
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(i) for which tangible personal property or seegcare:
(A) sold;
(B) leased; or
(C) rented.

(b) "Purchase price" and "sales price" include:
(i) the seller's cost of the tangible personal propor services sold;
(ii) expenses of the seller, including:
(A) the cost of materials used;
(B) a labor cost;
(C) a service cost;
(D) interest;
(E) a loss;
(F) the cost of transportation to the seller; or
(G) a tax imposed on the seller; or
(iif) a charge by the seller for any service neaggsto complete the sale.
(c) "Purchase price" and "sales price" do not idelu

(i) the following if separately stated on an ine®j bill of sale, or similar
document provided to the purchaser:

(D) ;':1 delivery charge; or
(E) an installation charge.

6. For purposes of determining the “purchase prime“sales price” of an item or
service, the term “delivery charge” is defined ecfon 59-12-102(24) (2008) as follows:

(24) (a) "Delivery charge" means a charge:
(i) by a seller of:
(A) tangible personal property; or
(B) services; and
(ii) for preparation and delivery of the tangibkrgonal property or services
described in Subsection (24)(a)(i) to a locatiosigigated by the purchaser.
(b) "Delivery charge" includes a charge for thddwing:
(i) transportation;
(ii) shipping;
(i) postage;
(iv) handling;
(v) crating; or
(vi) packing.

7. For purposes of determining the “purchase prare”sales price” of an item or

service, the term “installation charge” is definedGection 59-12-102(43) (2008) as follows:
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(43) (a) Except as provided in Subsection (43)(installation charge" means a
charge for installing tangible personal property.

(b) Notwithstanding Subsection (43)(a), "instatlatcharge” does not include a
charge for repairs or renovations of tangible peasproperty.

APPLICABLE FACTS

1. PARAGRAPH REMOVED
2. PARAGRAPH REMOVED
3. PARAGRAPH REMOVED
4. PARAGRAPH REMOVED
5. PARAGRAPH REMOVED
6. PARAGRAPH REMOVED
7. PARAGRAPH REMOVED
8. PARAGRAPH REMOVED
9. PETITIONER prepares a detailed invoice for eafdts clients that may separately

state charges for the following, where applicab)g: X ); b) ( WORDS REMOVED ) c) ( X ) clyg; d)
( WORDS REMOVED ); e) additional hours; f) mileagrew truck; g) mileage — ( WORDS REMOVED
); and h) delivery charge.

10. PARAGRAPH REMOVED

11. The separately stated charge for “additiormalrér’ represents a charge for the
number of additional hours PETITIONER’s employeesraquired to spend at a ( X ) job site beydred t
anticipated or normal amount of time required tdgren the job. Invoices show that PETITIONER cletg
$$$$S$ per “additional hour.”

12. The separately stated “mileage - crew truektesents an amount charged to have
the job supervisor drive a pickup truck to the () Xite. Invoices show that this charge is based rate of

$$$$$ per mile.
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13. The separately stated “mileage — ( WORDS REHED )” represents an amount
charged for driving the specialized ( X ) truokte ( X ) site. Invoices show that this chasjeased on a
rate of $$$$$ per mile.

14. The separately stated “delivery charge” regaressthe amount charged for delivering
the pre-mixed ( X ) to the ( X ) site. Invoscghow that this charge is based on a rate of $$&68nit of (

X ).

15. A typical crew may include two to four persprmnsisting of someone to drive the (
X ) transport or transports (if more than oneeiguired for the job), someone to drive and opetfate
WORDS REMOVED ), and where necessary, a supervisgperator who drives the “crew truck” and is in
charge of the operation.

16. During the audit period, PETITIONER collectadi remitted to the Tax Commission
the applicable sales tax on: a) ( X ); b) ( WGRREMOVED ); c) the ( X ) charge; and (d) théy
charge.

17. During the audit period, PETITIONER did not leot or remit to the Tax
Commission any sales or use tax on: a) the (cKajge; b) additional hours; c) mileage - crewkruae (d)
mileage - ( WORDS REMOVED ).

18. For that portion of the audit period until J&ly2005, the Division determined that
tax was due on all charges shown on PETITIONER/siTes. As a result, the Division assessed safest
those charges on which PETITIONER did not colletgstax; i.e., the charges listed in ApplicabletEd 7
above.

19. For that portion of the audit period beginnioig July 1, 2005, the Division
determined that tax was due on all charges exoephé separately itemized “delivery” charge. Assult,

the Division assessed sales tax on those chargefioch PETITIONER did not collect sales tax; ithe
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charges listed in Applicable Fact #17. Howevaertligs period, it also gave PETITIONER credit foe sales
tax it had collected on the separately itemizedsdey charges shown on its invoices.
20. For the entire period, PETITIONER assertsitsateparately itemized charges for

" o

“delivery,” “mileage-crew truck,” and “mileage-( ®@RDS REMOVED )" are all nontaxablgelivery
charges.

21. For the entire period, PETITIONER assertsiteaeparately itemized charges for “(
X ) charge” and “additional hours” are nontaxahbkallationcharges.

DISCUSSION
l Audit Period Prior to July 1, 2005.

For this period, the Division assessed tax oiteatlized charges shown on PETITIONER's
invoices for sales of ( X ) services. PETITIONESks the Commission to find that certain of teenized
charges are not subject to taxation, specificdl)yinstallation charges described as “( X ) ckamnd
“additional hours;” and 2) delivery charges desedilas “delivery,” “mileage-crew truck,” and “milead
WORDS REMOVED ).”

Effective July 1, 2005, delivery charges and iltesti@n charges were excluded from the
definition of “purchase price” for Utah sales arse tiax purposes. Until this date, however, Se&tba2-
103(1)(qg) specifically provided that charges “tetail tangible personal property in connection vather
tangible personal property” were taxable, everjifssately itemized. Furthermore, certain delidrgrges
were also subject to taxation. Rule 71(B) (repaleJuly 1, 2005) provided that a charge to detevegible
personal property before the passage of title wdgest to taxation, even if the delivery charge was

separately itemized on the invoice.
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In BJ-Titan Servs. v. Utah State Tax Comm842 P.2d 822 (Utah 1992), the Utah Supreme
Court considered the taxation of services that BdnTperformed on ( WORDS REMOVED ). (
SENTENCES REMOVED ).

The Commission believes that the rulingBd-Titan is applicable in determining the
taxability of PETITIONER’s pumping services transaas that occurred prior to July 1, 2005. Fitkg
statutes applicable iBJ-Titan were essentially unchanged until July 1, 2005.co8d, ( WORDS
REMOVED ). For these reasons, the Commissionsfitidit all amounts charged by PETITIONER in
providing its ( X ) services prior to July 1, ZD@re subject to taxation.

Moreover, inHales Sand & Gravel, Inc. v. Utah State Tax Comra42 P.2d 887 (Utah
1992), the Utah Supreme Court considered the taxali delivery services. In that case, Hales’ jiriyn
business involved retail sales of sand, gravehal$pand concrete. Although a customer could pjzkhe
materials itself, most customers had Hales dethvair orders. Hales separately itemized its defiebarges
and did not charge sales tax on the delivery clgarglae Court upheld Rule 71(B) and found thatemized
charge for the delivery of tangible personal propprior to the passage of title is considered pkttie sales
price of the tangible personal property and, tisisubject to taxation. Furthermore, the Cournfibthat
unless the parties explicitly agree otherwiselg'fiasses to the buyer at the time and place ahwine seller
completes his performance with reference to thesighydelivery of the goods. . .” (citing Utah Co#len.
§70A-2-401(2)).

In this case, there is no evidence to show thal PENER’s customers explicitly agreed to
have title to the ( X ) pass prior to PETITIONBE&ivering it to their respective locations. Aeault, title
is presumed to pass at the point of delivery. these reasons, the ruling litales also provides that
PETITIONER’s delivery charges, though separatediest, are part of the taxable price of the ( séryices

and, thus, subject to taxation.
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In summary, the Commission finds that all amowh&rged by PETITIONER forits ( X )
services that occurred prior to July 1, 2005 alges to taxation. Accordingly, the Commissiontairs the
Division’s assessment of additional tax as showhAatditional Taxable Sales Prior to July 2005, Sile
1” of the Statutory Notice.

. Audit Period Beginning on July 1, 2005.

Effective July 1, 2005, the definition of “purclagrice,” as found in Section 59-12-
102(72)(c), was amended to exclude “a delivery gilaand “an installation charge.” Accordingly, the
Commission must consider whether any of the PETNE®'’s charges for transactions after this date are
nontaxable delivery or installation charges. Hogrebefore we address these issues, the Commisglion
first address two ruling requests made by the Rnigoncerning the July 1, 2005 amendments.

A. Does the Amended Definition of “Purchase Priééfect Utah’s Sales and Use Tax Base?

The Division explains that the definition of “ptwase price” was amended when Utah
adopted provisions included in the StreamlinedsSatel Use Tax Agreement. The Division arguessthrate
of the adopted provisions are actually for the ffienéstates other than Utah and, as a resulte mmimpact
on Utah’s imposition of sales and use tax. Fos¢heasons, the Division argues that the exclusion
delivery and installation charges from the deforitof “purchase price” may, possibly, not applyJtah.

Specifically, the Division asks the Commissionmute on whether Utah excludes delivery
ands installation charges from the sales tax bagehing on July 1, 2005. The Commission finds the
Division’s argument to be without merit. The défion of “purchase price” that became effectivelaity 1,
2005is applicable in determining Utah taxable sales. okdingly, the Commission finds that on or afterJul
1, 2005, the portion of a taxable transaction ithaeparately stated and that qualifies as “a esficharge”
(as defined in Section 59-12-102(24)) or “an iratan charge” (as defined in Section 59-12-102)48)

excluded from the “purchase price” on which salegse tax is imposed.
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B. Is Specific Lanquage Necessary Before a Cha@elDelivery or Installation Charge?

The Division also asks the Commission to find Hraitemized invoice charge that does not
have the word “delivery” in its description canmptalify as a nontaxable delivery charge. The Davis
contends that such a result is appropriate evevidience shows that the charge satisfies the $es8idl 2-
102(24) definition of “delivery charge.” The Diuis argues that it would place an unreasonabledvurd
upon an auditor to have to determine whether agehaithout the word “delivery” in its invoice degmtion
is, in fact, a “delivery charge.”

Furthermore, Section 59-12-102(24)(b) specificatyvides that a “delivery charge” includes
a transportation charge, a shipping charge, a gestaarge, a handling charge, a crating charga padking
charge. However, the Division states that if oh¢hese specific charges is itemized on an invdie,
Commission should find that it is not a nontaxat#évery charge because its description would meitide
the word “delivery.” Upon questioning, the Divisialso states that the Commission should consiger a
itemized charge that includes the word “deliveybe a nontaxable delivery charge, even if evideshogs
that the charge was imposed for an item or sethi@edoes not qualify as a “delivery charge” ungection
59-12-102(24).

The Commission rejects the Division’s argumenithe Commission will consider all
relevant evidence when determining whether an #ethicharge qualifies as a Section 59-12-102(24)
“delivery charge.? Accordingly, the Commission may deem an itemiziearge to be a “delivery charge,”
even if the word “delivery” is not in its invoiceedcription. Moreover, the Commission may deem an

itemized charge not to be a “delivery charge,” evdine word “delivery” is in its invoice descrijtn. The

2 See Heritage Convalescent Ctr. v. Utah State Tar@o, 953 P.2d 445 (Utah 1997), in which the
Utah Supreme Court found that there had been aofateeals” even though this item was not sepayatel
itemized on the invoices.

-10 -



Appeal No. 08-0302

Commission finds the Division’s argument concerrtiiggburden it would place on an auditor to ingeste
and determine whether a charge is a “delivery diaigbe without merit.

For similar reasons, the Commission also rejémt<ivision’s argument that an itemized
charge that does not have the word “installation’its description should not qualify as a nontagabl
installation charge, regardless of whether evideshosvs that the charge satisfies the Section 590P243)
definition of “installation charge.”

C. Charges that PETITIONER Claims to be Nontaxdid¢allation Charges

Effective July 1, 2005, Section 59-12-102(43)(@fjrks an “installation charge” to mean “a
charge for installing tangible personal propertPETITIONER contends that two itemized chargest®n i
invoices qualify as nontaxable installation charggecifically those charges described as “( éhgrge”
and “additional hours.” The Division determinedthhese charges were not installation charges and
imposed tax on them.

SinceBJ-Titanwas issued, laws affecting the taxation of inatadh and delivery charges
have changed. However, the CouBih Titanalso ruled on issues concerning the “primary abf( X )
services transactions. These issues have notlfieeted by the July 1, 2005 amendments. Accolglittye
Commission believes that these aspecBJTitanare still controlling.

As discussed earlier, the CourtBd-Titanfound that the primary object of ( X ) services
was for the ( X ) operator to receive ( X jhe ( X ) and that the services required to aghthis purpose
were incidental to the final product. Furthermdhe Court also explained:

Because the essence of the transaction betweeritdJ-dnd a well operator is

tangible personal property, BJ-Titan purchasedahematerials used in producing

its cement not for consumption, but for resale, thiedabor expended in producing

the final product merely increased the sales vafuihat product. The ultimate

consumer is the well operator. In this respectTBdn is like a concrete mixing

company hired to arrive at a site and pour condéngtea hole dug by and between

forms erected by the general contractor, who isctimsumer of the cement. The
contractor purchases delivered and poured conaretdeaves the formulation of
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the blend of ingredients to the concrete providsrgonditions require. The labor

expended in producing and pouring the concretethadost of delivery are all

included in the price.

This language shows that the Court considered etngeservices to include not only labor
to produce the final product, but also labor tomibu The Commission notes that the word “instad”
defined to mean “to set in position or adjust feeu(Webster’s Il New Riverside University Dictionaty
p.633 (1988). The Commission believes that therlad“pour” the cement product is equivalent todato
“install” it. For these reasons, if PETITIONER®mized charges for “cement charges” and “additiona
hours” are determined to be amounts charged to @omstall the cement, the charges will be noritéexa

1. ( X )Charge A*“( X )charge”is included and separatebniized on all three
invoices that the parties submitted. On theseigeg the “( X ) charge” ranges from $$$$$ to$$The
parties jointly stipulated that this charge “rems the amount charged for ( X ) the ( X Westn the ( X
WORDS REMOVED ) and the ( WORDS REMOVED ).” rthermore, at the Initial Hearing,
PETITIONER proffered that the amount also represémt amount charged for the anticipated or normal
amount of time required for PETITIONER’s employ¢eperform the job. Based on this explanation, the
Commission finds that the “( X ) charge” amounislify as installation charges that are excludenhfthe
purchase price of the taxable ( X ) servicescokdingly, the Commission finds that for transacti@n or
after July 1, 2005, any separately stated “( &¢hgrge” is not subject to tax.

2. Additional Hours An “additional hours” charge of $$$$$ is incldd two of the
invoices that the parties submitted, which involjaas using ( WORDS REMOVED ), respectively. The
one invoice without an “additional hours” chargesviar a job that only used ( WORDS REMOVED ) of (
X ). The parties jointly stipulated that the “&tlthal hours” amount “represents a charge forthmber of
additional hours PETITIONER’s employees are reqlicespend at a ( X ) job site beyond the ardited

or normal amount of time required to perform the’joBecause this charge was only added for trazegn
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which larger amounts of ( X ) were used, it iss@nable to assume that it would require more tnp@ur
the ( X ). There is no indication that the cleangpuld include labor for any other purposes thaurimg the
( X ). Accordingly, the Commission also findatithe “additional hours” charges are “installatbarges”
that should not be taxed.

3. Summary The Commission finds that on transactions odegron or after July 1,
2005, any separately itemized charges for “( ¢hgrge” and “additional hours” are not subjectaa t

D. Charges that PETITIONER Claims to be Nontaxdgévery Charges

Effective July 1, 2005, Section 59-12-102(24){nyefines a “delivery charge” to include
one “for preparation and delivery of the tangibéegonal property or services . . . to a locatiaigteated by
the purchaser.” PETITIONER contends that thremiited charges on its invoices qualify as nontaxable
delivery charges, specifically those describedbativery,” “mileage-crew truck,” and “mileage-( WRIDS
REMOVED ).” In its assessment, the Division agr¢leat the charges for “delivery” were nontaxable
delivery charges. However, the Division determitied the charges for “mileage-crew truck” and &aije-(
WORDS REMOVED )” did not qualify as “delivery clgges” and, as a result, taxed these specific cbarge

1. Mileage-Crew Truck A “mileage-crew truck” charge is included angaeately
itemized on all three invoices that the partiessitted. On the invoices, this charge is basedroamount
of $$$$$ per mile to the ( X ) site. The parji@stly stipulated that this charge “representsaamunt
charged to have the job supervisor drive a pickugkito the ( X ) site.” The Commission doesfirad that
this amount is “for preparation and delivery of targible personal property or services,” as reglimder
Section 59-12-102(24)(a)(ii). Although the chaigfor the transportation of the job supervisor ampickup
truck to the ( X ) site, it is not for the tramsgation of the ( X ). Nor does the charge appeade
associated with the installation of the ( X ).ccardingly, the Commission sustains the Division’s

determination that this charge is part of the téxglirchase price of the ( X ) services.
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2. Mileage-( WORDS REMOVED A “mileage-( WORDS REMOVED )” charge is
included and separately itemized on all three iceeisubmitted. On the invoices, this charge isdhas an
amount of $$$$$ per mile to the ( X ) site. Haaties jointly stipulated that this charge “regmts an
amount charged for driving the specialized ( Xrugk to the ( X ) site.” The Commission nothatt
another charge, the separately stated “delivergtgd, “represents the amount charged for deliveéhiagre-
mixed ( X ) tothe ( X ) site.” The Commissidnes not find that the charge for “mileage-( WCRD
REMOVED )" to be “for preparation and deliverytbe tangible personal property or services,” agiredq
under Section 59-12-102(24)(a)(ii). AccordinghetCommission does not believe that the chargefipsal

as a delivery charge.

Furthermore, the Commission does not considerctiasge to be a nontaxable “installation
charge” for several reasons. To begin, PETITIONERot classify or even describe this as an itattah
charge. Most importantly, Section 59-12-102(72)elines purchase price to mean “(ii) expensesf t
seller, including: . . . a service cost [and] thetwf transportation . . .” as ( X ) as “(iitharge by the seller
for any service necessary to complete the salki8 dharge, as described by both parties, is gl&arecoup
the expense to drive this piece of equipment to(th¢ ) site and falls under this section of thed€.
Furthermore, installation charges have already lagenunted for under “( X ) Charge” and “Additan
Hours.” Finally, even if there were an installatapplication, because one of the functions of WORDS
REMOVED ), the Commission finds that the ( WORBBMOVED ) is used for a manufacturing purpose,
not just an installation purpose.

3. Summary For transactions occurring on or after July Q02 the Commission
sustains the Division’s decision that the itemiZddlivery” charges on PETITIONER’s invoices are
nontaxable. However, the Commission finds thatitemized charges for “mileage-crew truck” and

“mileage-( WORDS REMOVED )” are taxable.
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ORDER

Based upon the foregoing, the Commission finds tima{ X ) services transactions
occurring on or after July 1, 2005, the separatilted charges for “( X ) charge” and “additiomalirs” are
not subject to taxation and should be removed filoenDivision’s assessment. Otherwise, the Division
assessment is sustained. It is so ordered.

This decision does not limit a party's right tocarfal Hearing. However, this Decision and
Order will become the Final Decision and Orderledf Commission unless any party to this case files a
written request within thirty (30) days of the dafethis decision to proceed to a Formal HeariSgich a
request shall be mailed to the address listed batamust include the Petitioner's name, addredssjgpeal
number:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will preclaay further appeal rights in this matter.

DATED this day of , 2009.

Kerry R. Chapman
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION:

The Commission has reviewed this case and the sigaexd concur in this decision.
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DATED this day of 20009.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner

Marc B. Johnson
Commissioner

Partial Concurrence and Partial Dissent

| respectively dissent from the majority decisbornone important point. | hold the separately
itemized charges for “mileage-( WORDS REMOVEDtrgnsactions occurring on or after July 1, 2005 are
nontaxable.

My fellow commissioners determined the mileag?/ORDS REMOVED ) charge was
taxable for three reasons: (1) another separataiydscharge, the “delivery” charge, representecthount
charged for delivering the ( WORD REMOVED ) teth X ) site; (2) the charges for mileage-( WQRD
REMOVED ) were not for preparation and deliverytbé tangible personal property or services and
therefore did not qualify as a delivery charge; &idit is not an “installation charge” because oh¢he
functions of the ( WORDS REMOVED ) is to mix theX ) and water into a proper consistency which
indicates the ( WORDS REMOVED ) is also usedgfonanufacturing purpose and not just an instatatio
purpose. | disagree with the conclusion of theamityj on these points.

A review of the pertinent facts in this case shoe ( X ) has not been received until the (

X ) truck delivers the ( WORDS REMOVED ) to theX ). In addition, the ( X ) truck itself, favhich
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the mileage-( WORDS REMOVED ) charge is impossdgequired to complete both the delivery and
installation of the ( X ).

PETITIONER ( WORDS REMOVED ) at its facilitythe ( WORDS REMOVED ) and
driven to the job site. ( WORDS REMOVED ) is pided by the ( X ) owner at the ( X ) site.s@parate
specialized ( X ) truck is driven to the job it&VORDS REMOVED ). SENTENCES REMOVED.

The facts of the case make it clear the ( ¥nat completely delivered until the ( X ) truck
delivers the ( WORDS REMOVED ) to the ( X ).dddition, the facts of the case make it cleafthe)
truck is essential to installation of the ( WORREMOVED ).

State statute and case law supports the nontiyabithe separately itemized charges for
“mileage-( WORDS REMOVED )” transactions occugion or after July 1, 2005. The CourBid-Titan
found that the primary object of cementing serviegs for the well operator to receive cement at a
designated location. The mileage-( WORDS REMOVIEPBharge falls within the definition of delivery
charge in 59-12-102(24)(a)(ii) which says a “defjveharge” is “preparation and delivery of the tiuhg
personal property or services . . . to a locatiesighated by the purchaser.” In addition, Sechi®2-
102(43)(a) defines an “installation charge” to m&aoharge for installing tangible personal progertThe
mileage-( WORDS REMOVED ) charge is imposed bsedhbe ( X ) truck is used on site to deliver(the
X ) in a proper consistency and to install th¥ () in the ( X ).

Therefore, | hold the separately itemizedrgbs for “mileage-( WORDS REMOVED )”

transactions occurring on or after July 1, 2005remataxable.

D’Arcy Dixon Pignanelli
Commissioner

Notice: If a Formal Hearing is not requested as discuabesle, failure to pay the balance resulting frois th
order within thirty (30) days from the date of tigler may result in a late payment penalty.
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