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STATEMENT OF CASE

This matter came before the Utah State Tax Comamisiir an Initial Hearing pursuant to the
provisions of Utah Code Sec. 59-1-502.5, on Jan@6éry2009. Petitioner (the “Taxpayer”) is appeglin
Respondent’s (the “Division’s”) audit determinatioitadditional sales and use tax deficiency foipigod of
August 1, 2004 through June 30, 2007. The amduheadditional tax from the audit is $$$$3$, alovith
the interest accrued thereon. Interest continmasdrue on the unpaid balance.

APPLICABLE LAW

Utah Code Ann. § 59-12-103(2)(b) imposes tax on:

(a) retail sales of tangible personal property maitd@n the state; ... (e) sales
of prepared food; . . . (I) amounts paid or chargedangible personal property
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if within this state the tangible personal propésty(i) stored; (ii) used; or (iii)
consumed . . .

Utah Code Sec. 59-12-102(34) defines “food and fagdedients” as:

[SJubstances . . . (ii) that are (A) sold forifi{yestion by humans; or (ll)
chewing by humans; and (B) consumed for the substsn(l) taste; or (II)
nutritional value . . . (c) “Food and food indrents” does not include: (i)

alcoholic beverage; (ii) tobacco; or (iii) prepafedd.
Utah Code Sec. 59-12-102(34) defines “prepared’fasd

(i) food: (A) sold in a heated state; or (B) hediga seller; or . . . (iii) food sold with
an eating utensil provided by the seller, includin¢A) plate; (B) knife (C) fork; (D)
spoon (E) glass; (F) cup; (G) napkin; or (H) straw.

(b) “Prepared food” does notinclude: . . . &®akery item, including: (I) a bagel:
(I a bar; (1) a biscuit; (IV) bread; (V) a buiiyl) a cake; (VII) a cookie; (VIII) a
croissant; (1X) a Danish; (X) a donut; (XI) a muaffi(Xll a pasty; (XIIl) a pie; (XIV)

a roll; (XV) a tart; (XVI) a torte; or (XVII) a tdilla.

DISCUSSION

The Taxpayer had three issues with the audit éefayi. The first was the additional tax assessed in
the audit for the set up on the alcoholic bevessdes. The Taxpayer explained that they were aofdte
tax that they had paid when they purchased thénalimobeverages. He was unaware that he shoule hav
charged tax on the ‘set up. The ‘set up’ was tiditmnal amount the Taxpayer charged to the custsm
above his purchase amount. He explained thatdissjust an oversight as it was an honest mistake.

Upon review of this issue, the Tax Commission nétas no penalties were assessed with the audit
and sales tax is due and owing on these chargasiiegs of whether the Taxpayer was aware of the &
requirement. The Taxpayer provides no basis tteaha audit assessment of tax on the alcoholierage
sales.

The second issue that the Taxpayer addressedheithudit was use tax assessed on purchases of
machinery and equipment he acquired over the latetde pointed out that these vendors never ctidnige
sales tax when he purchased this equipment andstiipped it to Utah. He also indicates that when h
contacted the primary vendor after the audit hadmenced, the vendor indicated they did not chargedx
because they had to pay tax when they purchaséthe The Taxpayer did not provide a lettemyr@her

documentation from the vendor regarding what tag pad at the time of purchase and tax laws irother
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states may be different from Utah.

However, for Utah sales or use tax purposes thestan the transaction, which was the Taxpayer’s
purchase of the equipment. Although these item® \warchased from an out of state vendor they were
shipped to the Taxpayer in Utah. Utah Code Sed5203(1)(I) makes it clear that the tax is imgbse the
purchaser for amounts paid or charged for tangibisonal property that is stored, used or consumeils
state. Itis clear that these items were storseld or consumed in Utah. The Taxpayer providestatatory
support or case law that would provide a basialf@tement of the tax assessment on these Inpembiases.

The third issue the Taxpayer contested in theta@udse form the difference in sales tax treatment
between ‘food and food ingredients’ and ‘prepareatif’ These items are statutorily defined at UZale
Sec. 59-12-102. The Taxpayer operated a ( X ittwprovided a restaurant setting where customers
purchased ‘prepared food’ items to eat immediaielthe premises and also sold ‘food’ items liké § or (

X ) to customers who took these items home towmeslater. The 2% credit was allowed for the safes
‘food’ or “food ingredients” and not the ‘preparéabd’ items.

The Taxpayer explained that he was unsure of hofill tmut his sales tax return to claim the 2%
credit. He states that he called the Tax Commisfio help and spoke with Tax Commission employee,
EMPLOYEE. The Taxpayer stated that EMPLOYEE tald to claim his total of all food sales on Linedf3
the Sales Tax Return. The Taxpayer understooddmeean to include both the ‘food’ and ‘preparedd
sales, which was his total sales figure from Linaf The Sales Tax Return. Therefore, he claimed2&b
rebate on the ‘prepared food’ sales, when it shbalte been only on the ‘food’ sales.

The Division has two arguments on this issue. t Eies Division does point out that the instructions
for the Sales Tax Return for Line 13 explains thatcredit is only for ‘food.” The instructions tda

Determine any credit to which you are entitleddales of food and food ingredients
by multiplying the amount of these sales includad_ime 7 by .02. Only retailers
making sales of food and food ingredients may cliim credit. Food and food
ingredients do not include alcoholic beveragesat¢ab or prepared food.
Based on this it is the Division’s position tha¢ thaxpayer should have known that it could notcldie
rebate for the prepared food items that the Taxpsold to customers to consume as part of theunesigside
of the business. In addition to this factor, theiglon explained that the Taxpayer continued ttectthe full
sales tax rate on the sales of ‘food.’ It was tivdibn’s position that if the tax was collectecthaxpayer
was required to remit it to the State of Utah. Tision points to R865-19S-4(C) which states,véndor

that collets an excess amount of sales or usetiakeither refund the excess to the purchasers/foom the
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vendor collected the excess or remit the excegt@ommission.” The purpose of the reductiorinrate
was so that the customers paid less in sales tdnanfi items, and not to give the seller the 2%dese they
collected the tax and then kept the difference.

The Taxpayer presented copies of two cash regégies that showed the daily total of sales, asasell
taxes that were charged on the sales. It wasdsiign during the hearing that the tapes showatlté had
collected a reduced tax amount on the ‘food’ saléswever, upon review the lower tax amount, shaan
“Tax 2" on the tapes, does not seem to relate yamamount that would be a food item, like sale of () or (
WORDS REMOVED ). The two cash register tapes wieeeonly information submitted in this matter so
there was insufficient evidence to show that th&piger had not collected the additional tax from hi
customers on the ‘food’ items.

Regarding the Taxpayer’s representation that heespith EMPLOYEE over the telephone and he
was following EMPLOYEE's instructions when fillingut his sales tax return, the Commission genettalhg
not find a verbal conversation basis to abate tamterest, because the accuracy of the advicengé/kased
on the accuracy and completeness of the informatiovided by the requesting taxpayer. Furthergisin
this case the possibility of the Taxpayer not uaerding the difference between ‘food’ and ‘prepgdomd’
and, therefore, taking the credit for both. Iteqs that EMPLOYEE is still a Tax Commission emptognd
could be called as a witness by either party, shthd matter proceed to a Formal Hearing.

DECISION AND ORDER
Based upon the foregoing, the Commission sustagaudit assessment of sales and use tax
and interest for the period of August 1, 2004, tigto June 30, 2007. It is so ordered.

This decision does not limit a party's right toarfRal Hearing. However, this Decision and
Order will become the Final Decision and Ordethef Commission unless any party to this case filestten
request within thirty (30) days of the date of tthéxision to proceed to a Formal Hearing. Suelyagst shall
be mailed to the address listed below and mustidecthe Petitioner's name, address, and appealetumb

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.

DATED this day of , 2009.
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Jane Phan, Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION:

The Commission has reviewed this case and the sigded agree with this decision.

DATED this day of , 20009.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

Notice: Unless a party requests a Formal Hearing, thenbalaf tax and interest resulting from this decisio
must be paid within thirty days from the date tiégision is issued or an additional late paymenéalbg may
be assessed.
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