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Presiding:
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For Petitioner: PETITIONER REP.
For Respondent: RESPONDENT REP. 1, Assistant A¢ypGeneral
RESPONDENT REP. 2, Dgmbirector, Auditing Division
RESPONDENT REP. 3, Manager, Sales Tax Auditing

STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamiger a Formal Hearing on March 26,
2008, on an appeal filed by Petitioner pursuahtttd Code Sec. 59-1-501. Petitioner is appealsajes and
use tax audit deficiency. Based upon the evideamod testimony presented at the hearing, the Tax
Commission hereby makes its:

FINDINGS OF FACT

1. Petitioner is appealing a portion of the deficigissued by Respondent from a Sales and Use
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Tax Audit for the period of January 1, 2006 throlgtember 31, 2006. The Amended Sates and Use Tax
Audit at issue in this matter was date February2Z008. The parties had resolved all issues inkglvi
Schedule 1 of the audit prior to the Formal Hearimgt the Formal Hearing, Petitioner contested only
Schedule 2 of the Amended Audit.

2. Schedule 2 of the Amended Audit indicated thetitiener owed sales tax for unreported
taxable construction material purchases totalir®$$ This results in approximately $$$$$ in stgsplus
the interest accruing thereon. No penalties wesessed with the audit.

3. The parties did not dispute the material factsTIFEDNER (Petitioner) is a Construction
Company, organized in YEARCOMPANY A (“COMPANY A”) was formed by PETITIONER BP., the
school of Petitioner to act as the developer inuaoty the property and building the ( WORDS REMEN
). Neither Petitioner, nor COMPANY A, were quafi as non-profit entities. The COMPANY B
(“COMPANY B") was organized on DATE, as a Non-Ptdflorporatiod for the purposes of operating a
COMPANY A.

4, On DATE, the COMPANY B entered into a Lease WithiOpto Purchase Agreement with
COMPANY A:2 Pursuant to that agreement, COMPANY A was tolpase the land in CITY upon which the
school building would be constructed and the COMRABwould lease the property from COMPANY A
with an option to purchase. They lease was ferra that could be up to thirty years. The optmpurchase
the property indicated that COMPANY B could purahdse property “on or before the five (5) year

anniversary of the commencement date“. . .

5. Also on DATE, COMPANY A, the COMPANY B and Petitienentered into an Agreement

1 Respondent’s Exhibit 2.

2 Respondent’s Exhibit 3.

3 Petitioner’s Exhibit 6.

4 Petitioner’s Exhibit 6, Sec.14.01
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for Development, Construction Management, and Ga@wntractor Services. Pursuant to this agreement
COMPANY A would purchase the land, Petitioner woatghstruct the building and COMPANY B would
then, upon completion of the construction, leagebthilding with the option to purchase.

6. As outlined in the agreements, COMPANY A did acqtiire land, Petitioner constructed the
building and the COMPANY B was operational as a GO¥WIY A by the beginning of the school year in
September 2004.

7. Petitioner was the entity that had purchased thetoaction materials necessary to complete
the building of the school. Petitioner did not gales tax on these purchases and it is thesegaesthat are
indicated on Schedule 2 of the audit as unrepdebeable construction material purchases totalirgb$s

8. All throughout the period of time when Petitionerghased the construction materials and the
construction of the school building, the land unither building was owned by COMPANY A.

9. Petitioner’s representative explained that thesiation had to be structured in the manner it
was due to the way the school would receive finamci

APPLICABLE LAW

1. A tax is imposed on the purchaser as providédigpart for amounts paid or charged for the
following transactions: (a) retail sales of tangipkersonal property made within the state. (c)sales of the
following for commercial use: (i) gas; (ii) eledity; (iii) heat; (iv) coal; (v) fuel oil; or (vipther fuels; . . .(g)
amounts paid or charged for services or repairsravations of tangible personal property; (Utah Code
Ann. Sec. 59-12-103(1) (2002)

2. The following sales and uses are exempt fronetkes imposed by this chapter: .. (2) sales

to the state, its institutions, and its politicabdivisions; however, this exemption does not appbales of :

5 Petitioner’s Exhibit 5.
6 Statutes in the Sales and Use Tax Act and Admaitige Rules have been both revised and renumbereel the

-3-
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(a) construction materials except: (i) constructioaterials purchased by or on behalf of institigiohthe
public education system as defined in Utah CortatituArticle X, Section 2, provided the construatio
materials are clearly identified and segregatediastdlled or converted to real property whichuged by
institutions of the public education system; amjdcénstruction materials purchase by the stat@dtitutions,
or its political subdivisions which are installedconverted to real property by employees of th&esits
institutions, or its political subdivisions; . (Utah Code Ann. 59-12-104(2) (2004).)

3. A sale is considered made to the state, itarti@ent and institutions, or to its political
subdivisions if the purchase is paid for directitlie purchasing state or local entity. If an esyeé of a state
or local entity pays for a purchase with his ownds and is reimbursed by the state or local entist, sale is
not made to the state or local entity and doegnatify for the exemption. (Utah Admin. Rule R868Sk
42(B) (2002).)

CONCLUSIONS OF LAW

1. Petitioner’s purchases of the construction niedteare considered retail sales of tangible
property under Utah Code Sec. 59-12-103 and afjedub sales tax unless they qualify for a specéiles
tax exemption.

2. As the Division correctly noted, sales tax exempgiare narrowly construed against the
taxpayers. The Division sites Rarson Asphalt v. Utah State Tax Commiss&itv P.2d 397, 398 (Utah
1980). See als@ull Labs, Inc. v . Utah State Tax Comm@86 P.2d 1082 (Ct. App. 1997) akdton
Kenway 906 P.2d at 886. It is clear that the Commisgialy not expand a statutory exemption beyond the
express statutory terms as were adopted by thelldtgislature.

3. Utah Code Section 59-12-104(2) provides an exemjitiosales to the state, its institutions

period at issue. In this order the Commissiorsditethe statutes and rules in affect during thevemst period.

-4-
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and political subdivisions. However, as noted lespondent there is an exception to this exempton f
purchases of construction materials made by or emalb of the public education system. Additional
requirements must be met for these purchases etrootion material to qualify for the exemptionher
Legislature has specifically made the exemptiomfsales tax more stringent for these types of @ases
The specific requirements that must be met arewgedt Subsection (2)(a)(i) of Utah Code 59-12-204(

4. Petitioner argues it should receive the exemptiothe purchases of the construction material
under Utah Code Sec. 59-12-104(2), because ( WAREMIOVED ) are part of the public education system
and should be considered institutions of the std#iescites to Utah Code Sec. 53A-1a-503.5 in sambthis
position. The Commission reaches no conclusiathisrcontention. Regardless of whether the COMPANY
B is deemed a public school and entity of the sthtepurchases at issue do not qualify for thengten on
other grounds.

5. Utah Code Sec. 59-12-104(2)(a)(i) indicates thantlaterials must be installed or converted
to real property which is ownday institutions of the public education systenONMIPANY B did not own the
real property at the time the construction matemadre converted to real property. Thereforetrtresactions
do not qualify for this exemption.

6. Petitioner argued that the COMPANY B should be aered the owner of the property due
to the Lease Option Agreement. The Commissiorgdesss. A lessee, even one with a lease optiant the
owner of the property. The owner is the party treat legal title to the property. The Commissiecently
considered the question of whether a party othaan the legal title owner could be deemed the oviorea
property tax exemption for use for charitable psg® That decision tah State Tax Commission, Initial
Hearing Decision, Appeal No. 07-1Q06Further, Utah courts have looked at the quesifanwnership In

University of Utah v. Salt Lake County and Pické&tay: 547 P.2d 207 (Utah 1976); aBédlt Lake County v.
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Tax Comm’n ex rel. Greater Salt Lake Recreationatilties, 596 P.2d 641, 643 (Utah 1979). These
decisions support that the owner is the holdezgdlititle. Certainly Petitioner did not provide/aase law or
statutory support for its position that the lessge lessee with an option, could be consideredtmer for
purposes of the sales tax exemption.

7. The Commission understands that Petitioner and CANMB may have been unable to
organize the transaction in a manner where theJRIYS REMOVED ) owned the land at the time of the
commencement of construction and also that ( WOREBIOVED ) in general may have similar
challenges. However, it is up to the Legislatorddtermine if the exemption should be expandadwanner
that would encompass this type of transaction.

DECISION AND ORDER

Based upon the foregoing, the Tax Commission ddtegitioner’s appeal. Itis so ordered.

DATED this day of 2008.

Jane Phan
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION:
The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of 2008.
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Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner

Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

Notice of Appeal Rights. You have twenty (20) days after the date of thider to file a Request for
Reconsideration with the Tax Commission Appealst garsuant to Utah Code Ann. Sec. 63-46b-13. A
Request for Reconsideration must allege newly diesaal evidence or a mistake of law or fact. If gounot

file a Request for Reconsideration with the Cominigshis order constitutes final agency actionuYave
thirty (30) days after the date of this order toque judicial review of this order in accordanctéhitah Code
Sec. 59-1-601 et seq. and 63-46b-13 et seq.
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