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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamigsirsuant to Utah Code Sec. 59-2-
1006, for a Formal Hearing on April 28, 2008. Haeties submitted post hearing briefing with Petiér's

Response to New Argument on June 6, 2008, and Rdspts Reply to Petitioner's Response on June 13,
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2008. Based upon the evidence and testimony pegsatthe hearing, the Tax Commission hereby mnitkes

FINDINGS OF FACT

1. Petitioner is appealing the assessed valueedafithject property for the lien date January 1,
2006.

2. The property at issue is the taxable portiofParfcel No.#####, located at approximately
ADDRESS.

3. For the January 1, 2006 lien date the Countg#ss had valued the parcel at $$$$$ and the

County Board of Equalization had sustained theezalu

4, The entire parcel of property consists of ) &res of land. However, a portion of the parcel,
( # ) acres, was considered to be exempt fromgstg tax. It is only the remaining portion of#( ) acres
that is at issue in this matter. The portion &fplarcel at issue is unimproved vacant land whichuirently
zoned Open Space (OS). ltis located adjacentojoepty developed and used by the PETITIONER . The
exempt portion of the parcel, the land that isatassue in this proceeding, is either part of(th¥ ) or
subject to a long-term lease to the ( X ).

5. The Open Space zoning is very restrictive gards to how the property may be used and
developed. Property zoned OS may be used foollmving: cemeteries; pet cemeteries; community and
recreation centers; country clubs; golf coursetjrahopen space; nature preserves/conservatias, greblic
or private; private recreation facilities; or pubfiarks. It was undisputed that the portion ofgitaperty at
issue was not large enough for a ( WORDS REMOVEDhere was some disagreement between the parties
as to whether a ( WORDS REMOVED ) would be alldw&his left a limited number of possible usesbas
on the zoning restrictions.

6. ( PARAGRAPH REMOVED )
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7. ( PARAGRAPH REMOVED )

8. ( PARAGRAPH REMOVED )

9. ( PORTION REMOVED )

10. The Commission notes that as of the lien daigsue in this matter, January 1, 2006, there
was no reasonable probability of a change in zodiming the tax year 2006.

11. PETITIONER REP 2, President of the PETITIONERstified at the hearing that
PETITIONER had been looking for a lessee for thHgestt property since 1992. However, as the praceed
from the ( X ) operations were insufficient toveo expenses on a long-term basis, PETITIONER had
determined that they needed a situation wheresbeid receive about $$$$$ per year from the apprasely
( # ) acres atissue. For this reason, ratlar #tcept a low market lease based on the cugstnictions,
they were waiting to lease the property out lomgitat a much higher rate after obtaining a newrapaind
possibly an act of congress to cancel the revelaeise.

12. Three appraisals were submitted in thigenafThe first was prepared by APPRAISER 1,
MAI, CRE, and APPRAISER 2, Certified General Appeai(“LECG Appraisal”), who concluded that the fair
market value of the fee simple interest of the iporbf the property at issue was $$$$$. APPRAISER
attended the hearing and testified about the LE@@réisal conclusion. It was APPRAISER 1’s opintioat
because of the zoning and reversionary restrictiorthie property, the highest and best use woutd beld
the property for eventual development for the ().XHe pointed out that the property was too siiaglb (
WORDS REMOVED ), that public parks and recreatameas were typically on land owned by the
governmental entity so there was not a marketasdehe land to a government entity for that puepdde
also indicated that he had called the city abougthér a driving range would be allowed and theyewaable

to give him a definitive answer. He indicated hearethat a driving range would not be economidafhsible
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at the value level indicated by the County. Aisayas his opinion that other private recreatidiaallities
were not economically feasible as private tennisvam clubs were generally a loss leader to enhénee
value of the surrounding residential land. Thejetthland could be left as open space, but theewaa
economic component to open space. From this ithisonclusion that the only use that would geteera
revenue wasas a( X ).

13. In the LECG Appraisal there was no market ssapproach to determine the value.
APPRAISER 1 indicated that the property was unapuetit was difficult to find comparables. Only ampen
space land sale was noted in the appraisal, apyagfé # ) acres of recreational land zonedv@f&h sold
for $$$$$ per acre. APPRAISER 1 stated that #iesiadicated a lower value than if the propertyeneeld
for eventual use as part of the ( X ).

14. The value conclusion from the LECG appraisa tased on an income approach using an
analysis of the sale of the ( WORDS REMOVED )SENTENCE REMOVED ). It was the appraisal
conclusion that the net present value of the stitjed in year 60 was $$$$$. Discounted back édién
date year, it was the appraisal conclusion thaf danuary 1, 2006, the value of the land was $85$$.

15. The second appraisal submitted in this mhtdibeen prepared by APPRAISER 3, Certified
General Appraiser and Salt Lake County Employe®as APPRAISER 3' appraisal conclusion that tire fa
market value in fee simple ownership of the landsate was $$$$$. This appraisal had been subrhigtthe
Petitioner in this matter, and received over thgctibn of the County. The County had abandonésl th
appraisal, submitting one prepared by another &mpra In his appraisal, APPRAISER 3 prepared a
comparable sales approach as well as an incomeagpfrom the lease to the school district of dipormf
the parcel that was not at issue in this hearing.

16. In his sales approach, APPRAISER 3 considéresk vacant land sales that he found
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comparable to the subject. One of these saleszormsd Open Space and two were zoned Residential.
However, in the appraisal he indicated that evenrésidentially zoned properties would not be depegble

for residential due to topography and other retitris. These three properties had sold for arahptice per
square foot of $$$$$, $3$$$ and $$$$$. From thalss he had concluded the indicated value fauhgect
property was $$$$$ per square foot, which equat&$$$$.

17. In his income approach, APPRAISER 3 considansdcome analysis based on the lease rate
of the portion of the parcel leased to the ( K 1993. Both parties pointed out some errorgig analysis
and the Commission concludes it is not reliable.

18. The County submitted a review appraisal prepayeAPPRAISER 4, MAI. APPRAISER 4’s
appraisal reviewed the LECG Appraisal submittetthisimatter for the completeness of the reportgadey
of the data, appropriateness of the appraisal rdethnd reasonableness of the conclusion. APPRAISER
also offered an alternative opinion of value, d$%$, which was lower than the value set by the GdBoard
of Equalization of $$$$$. In developing his altgive opinion of value, APPRAISER 4 considered libth
fair market value of the fee simple absolute amdftir market value in use of the fee simple deieaivie.
However, ultimately he reached the same value osian due to the restricted nature of the OS zoaird)
the type of development allowed under the zoniihgvas his conclusion that the reversion would|ikety
further reduce the value.

19. APPRAISER 4 criticized the LECG Appraisal #gse it did not consider a sales comparison
approach, which, according to APPRAISER 4, is tlstdirect and reliable method of valuing vacantlla
He also criticized the appraisal in that he felvéis not reasonable to say there was no poteseéalar the
subject land for a period of 60 years. He poimteithat the LECG Appraisal’s discounted cash fieag 201

years in length, an unusual approach for appraigiognt land, and that at that length even a vells
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change would have a big impact on the value coimriudt was his opinion that more aggressive niange
could shorten the time that the land could be dmed into ( WORDS REMOVED ), or that the landldou
be used currently for ( WORDS REMOVED ).

20. In his appraisal, APPRAISER 4 did considsalas comparison approach with two comparable
sales, one unaccepted offer, one sale that hadlos¢d and one long-term lease. These transactions
demonstrate the difficulty in finding comparablesthe property. Of the two that sold one was#a Y acre
parcel located in CITY 2, which had sold for $$$%$ acre. This parcel had been several residénilding
lots and was zoned residential, but had been psechand developed as ( PORTION REMOVED ). The
testimony indicated that the developers of the sikidn had sold this to the developer of the chita
discount from the residential lots in the areahulite idea being that the club would enhance thevaf the
other residential lots. APPRAISER 4 indicated thatprice of $$$$$ per acre represented the use tree
land had for ( X ), not its value as residenitié. He considered the CITY 2 property to berderior
location, based on a comment from the owner optbperty, but without doing a sales comparisonystidhe
other transaction that had resulted in a closezlwsat a ( # )-acre property located in CITY 3hJwhich
had been purchased for a price of $$3$$$ per adnes property had different zoning from the subpetd it
was purchased for a commercial development, inctydidriving range and other activities.

21. One comparable offered by APPRAISER 4 was arzd»8d property similar in size to the
subject and the sale was contingent on CITY 1 appgathe ( X ) planned for the property. Inteirgly,
this appears to be a subsequent sale of the samperprused by APPRAISER 3 as Comparable No. 1sin h
appraisal. It was the ( # )-acre property tteat been purchased by COMPANY A in 2005 for $$$&$ ,
relied on by APPRAISER 3 in his appraisal. COMPAN¥ntered into a contract to sell this property in

February 2006 to a private ( X ) operator foriagof $$$$$, contingent on CITY 1 approving thX ().
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However, CITY 1 did not approve the ( X ), sasthale did not go through. It was the secondaicios, the
offer and acceptance, which did not close, thatRRISER 4 considered in his appraisal, while APPRZRS
3 had considered the actual sale in 2005.

22. In his sales comparison, APPRAISER 4 did iciershe ( X )’s long-term lease of the
portion of the parcel that is not subject to thipeal. This portion of the land had been zonetititional. It
was his conclusion from this transaction that dmgtterm lease indicated a value for the subjecf tiee lien
date of $$$3$3$ per acre. After making appraisalstdjents for the differences between these traosaetnd
the subject property, it was APPRAISER 4’s condudirom the sales comparison approach that the wdlu
the subject was $$$$$ per acre, for a total of $$$$

23. APPRAISER 4 also considered two income appresahe first a fee simple absolute from
which he concluded that the income value was $&#%&$ the second a value in use of the fee simple
determinable, from which he concluded the inconmeeavas $$$$$. He placed the most weight on fes sa
comparison approach value and concluded that tlaévalue was the same for both the fee simplelateso
and fee simple determinable values, based on tbge. sa

24, APPRAISER 1 refuted APPRAISER 4’s income apphes and provided information that
called into question that sufficient income couddgenerated from the property by a ( WORDS REMOVED
or any other enterprise allowed in the OS zoniragg thould support the rent level necessary to result
APPRAISER 4’s value conclusion.

25. Upon review and weighting of the evidence sittiedh in this matter, the Commission
concludes first that it must consider that thiggemy was zoned Open Space and value it as sutterasvas
no reasonably probability during the 2006 tax yéeat the zoning would be changed. Therefore, the

Commission gives less weight to the comparablesredf in this matter that had different zonings #red
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proposed lease transactions of the subject propdrigh were contingent on rezoning.

26. As Open Space, the use of the property éadjr so restricted that the reversionary clause
would not likely further diminish the value. The@mission agrees with APPRAISER 4 on this poirte T
LECG Appraisal also did not indicate the reversigrtdause would affect the value, although theysimivas
different from the Jorgenson appraisal.

26. The Commission concludes that even as OperweSzoned land with all the inherent
restrictions, there is some use that would genegate currently, although not likely at the incomegel
Petitioner is holding out to receive from this pedy, and not likely at an income level that wosilgbport the
value conclusion of APPRAISER 4. Under the curzeming, and considering the topography and ahnésa, t
property could have a use as a soccer field, githielic or private, possibly a ( WORDS REMOVERN a
few acres may have a use as ( WORDS REMOVED IthoAgh it might be allowed under the zoning, itis
not likely that the subject property would be p@séd for use by another ( X ) operator giverdbation of
PETITIONER and the fact that PETITIONER currentistsignificant surplus of ( X ).

27. The Commission disagrees with the assumptamtenin the LECG Appraisal that the land is
to be held for future ( X ) development remainingused for a period of sixty years. Because, this
assumption is integral to the LECG appraisal, &uedetis no other basis of value, the Commissicagdées
with the appraisal conclusion.

28. The Commission considers the appraisal offeyedPPRAISER 4 and concludes that the
value conclusion from the appraisal is too hightlfis property. The rents that could be generfitad this
property would not support his value conclusionawse of the restricted OS Zoning. The Commission
considers his land sales approach, and agreeARRRAISER 4 on the point that generally land sateshe

better way to determine a value for vacant landPPRAISER 4 considers two sales and three other
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transactions in the sales approach. The oneszéed in CITY 2 was zoned residential, but wasipased
for a discounted price for the purpose of develgdin?W’WORDS REMOVED ). This appears to be a loss
leader for the subdivision around it as indicatgddPPRAISER 1. This ( # ) acre property had golch
price per acre of $$$$$. APPRAISER 4 adjusted phigperty for differences, including a positive 22%
location adjustment, a negative 5% size adjustiaett positive 12% market adjustment to concluattiis
sale indicated a value for the subject of $$$$%apee. However, the Commission notes that thisisesnd
swim club is built on only ( # ) acres. Additally, the testimony at the hearing was that the \emgest
tennis and swim club had been about ( # ) acresize. It is the Commission’s conclusion from the
information regarding ( WORDS REMOVED ) and thismparable, that the $$$$$ per acre value for (
WORDS REMOVED ) would apply only to the first tierer four acres and the rest of the property wbald
excess land, contributing a much lower per acreaigeto the value.

29. APPRAISER 3 had submitted a comparable saliSafoned land that was similar in size to
the subject. His Comparable No. 1 was ( # )sautresize and had sold for $$$$$. This was thg O8
zoned comparable similar in size to the subjecichvactually sold. This comparable was steep nanotis
property and APPRAISER 3 made some adjustments|uing that this sale would indicate a value Far t
subject of $$$$$ per square foot, or $$$$$. APFFER 4 considered a subsequent transaction invdlvisig
same property one year later. The purchaser irRBER 3’ comparable, ( X ), had entered intosticct
to sell it to a private ( X ) developer, contingen CITY 1's approval of the ( X ). As a ( )Xthe contract
price had been significantly higher, at $$$$$. fBig sale did not go through because the citpdigpprove
the ( X ). The Commission concludes that thgioéil sale of this land for $$$$$ as Open Spacpeastgis
the better indicator of a value and risks inhenerihe subject property than any of the other saffesed in

this matter, because it is unlikely a private ( )Xwner would purchase the subject property teebgva
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second ( X ).

30. In considering the evidence, it supportséicethat the value requested by Petitioner is too
low and not well supported, but the value requebtethe County is too high. Upon consideratiotis the
Commission’s conclusion that the fair market valfithis property, taking into account the highexl best
use of the property as limited by the current zgnirut considering the fair market value of theperty in fee
simple absolute, is $$$$$.

APPLICABLE LAW

1. All tangible taxable property shall be assessetitaxed at a uniform and equal rate on the
basis of its fair market value, as valued on Janliannless otherwise provide by law. (2) Beginniaguary
1, 1995, the fair market value of residential propshall be reduced by 45%, representing a retalen
exemption allowed under Utah Constitution Articlil XSection 2, Utah Constitution. (Utah Code ABec.
59-2-103.)

2. “Fair market value” means the amount at whiabpprty would change hands between a
willing buyer and a willing seller, neither beingider any compulsion to buy or sell and both having
reasonable knowledge of the relevant facts. Frpgses of taxation, “fair market value” shall bésdmined
using the current zoning laws applicable to theprty in question, except in cases where theresigsonable
probability of a change in the zoning laws affegtihat property in the tax year in question andctenge
would have an appreciable influence upon the va{kah Code Ann. 59-2-102(12).)

3. (1) Any person dissatisfied with the decisiéthe county board of equalization concerning
the assessment and equalization of any properthieaitetermination of any exemption in which thespa

has an interest, may appeal that decision to thmergssion by filing a notice of appeal specifying irounds
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for the appeal with the county auditor within 3@slafter the final action of the county board. (U@ode

Ann. Sec. 59-2-1006(1).)

CONCLUSIONS OF LAW

1. To prevail in a real property tax dispute, Beditioner must (1) demonstrate that the County's
original assessment contained error, and (2) peottie@ Commission with a sound evidentiary basis for
reducing the original valuation to the amount prsmgabby PetitioneMNelson v. Bd. Of Equalization of Salt
Lake County, 943 P.2d 1354 (Utah 1997). In this matter Ipatities offered evidence that indicated error on
the part of the County’s original assessment, astibmitted appraisals indicating lower values.

2. When determining the fair market value of goerty, the statute requires the property to be
valued pursuant to its current zoning unless tieeereasonable probability that the zoning wolldnge
during the tax year at issue. See Utah Code Se2-8)2. The property was zoned Open Space omadahu
2006 and there was no reasonable probability leazdning would change during the year.

3. Not only is the consideration of the zonimg¢he determination of market value required by
statute, it is also inherent in an appraisal aftfsrket value because it is a consideration id&iermination
of the “highest and best use” of the property. ©hthe criteria for determining the appraisal ‘tiégt and
best use” is whether the use is legally permissfbteexample if the use that would bring the hgghalue is a
legal use under the current zoning and developuoreiinances. Petitioner cites to a prior Tax Consiais
decision for support that the value of the subjpecperty be lowered. However, the Commission ribigsin
that case, Findings of Fact, Conclusions of LawFindl Decision, Appeal No. 06-0812, the Commison
decision to reduce the value from the amount dstad by the County was due to a finding that ther®y’s

value was based on a “highest and best use” fochwhie legal permissibility was clearly in dispuds,
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evidenced by Bspendensand other factors. In the subject case, theliatit is zoned OS and the restrictive
nature of the OS zoning is not in dispute.
4, Respondent is correct in its position thtaen determining the market value for property tax
assessment purposes, the valuation is based @samation of fee simple ownership. The Countyci@lto
prior Tax Commission decisiohs support of this contention as well as sevevalrtdecisions from other
jurisdictions? Petitioner did not provide case law or citatiomattsupport its contention on this point. The
Commission would note, however, in this mattert tha evidence indicated that there was no subatant
difference between the fee simple value and feplsileterminable value.

DECISION AND ORDER

Based upon the foregoing, the Tax Commission fthds the market value of the subject
property as of January 1, 2006, is $$$$$. The GoAmditor is ordered to adjust the assessmentdscas
appropriate in compliance with this order.

DATED this day of 2008.

Jane Phan
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION:
The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of 2008.

1 The County cites tbtah State Tax Commission Appeal No. 04-0457 & Appeal No. 85-1769-1771 et al.

2 The County cites t@maha Country Club. v. Douglas County Bd. Of Equalization, 645 N.W. 2d 821, 831 (Neb.
Ct. App. 2002)shultzv. TM Florida-Ohio Realty Ltd, 577 So2d 572, 575 (Fla. 1990aldwell v. Dept. of

Revenue, 596 P.2d 45,47 (Ariz. Ct. App. 197%Neptune Tp. in Monmouth County v. Shark River Hills Beach Corp.,
207 A.2d 330 (N.J. Super. Ct. app. Div. 196%pver v. State Bd. Of Equalization, 579 S.W.2d (Ct. App. Tenn.
1979); and_ake County Bd. Of Review v. Property Tax Appeal Bd., 414 N.E.2d 173 (lll. Ct. App. 1980).
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Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner

Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

Notice of Appeal Rights: You have twenty (20) days after the date of thider to file a Request for
Reconsideration with the Tax Commission Appealst [daorsuant to Utah Code Ann. Sec. 63-46b-13. A
Request for Reconsideration must allege newly diesaal evidence or a mistake of law or fact. If gounot

file a Request for Reconsideration with the Cominigshis order constitutes final agency actionuYave
thirty (30) days after the date of this order toque judicial review of this order in accordanctéitah Code
Sec. 59-1-601 et seq. and 63-46b-13 et seq.
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