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LOCALLY ASSESSED PROPERTY

TAX YEAR: 2006

SIGNED 11-04-08

COMMISSIONERS: P. HENDRICKSON, M. JOHNSON, D. DIXON
EXCUSED: R. JOHNSON

GUIDING DECISION

BEFORE THE UTAH STATE TAX COMMISSION

PETITIONER, FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND FINAL DECISION
Petitioner,
Appeal No. 07-0172
V.
Parcel No.  #####
BOARD OF EQUALIZATION OF Tax Type:  Property Tax / Locally Assessed
DAVIS COUNTY, STATE OF UTAH, Tax Year: 2006
Respondent. Judge: Chapman

ThisOrder may contain confidential " commercial information” within the meaning of Utah Code Ann.
859-1-404, and issubject to disclosurerestrictionsas set out in that section and regulation pursuant to
Utah Admin. RuleR861-1A-37. Theruleprohibitsthe partiesfrom disclosing commer cial information
obtained from the opposing party to nonparties, outside of thehearing process. However, pursuant to
Utah Admin. RuleR861-1A-37, the Tax Commission may publish thisdecision, initsentirety, unlessthe
property taxpayer respondsin writing to the Commission, within 30 daysof thisnotice, specifying the
commer cial information that thetaxpayer wantsprotected. Thetaxpayer must mail theresponsetothe
addresslisted near the end of thisdecision.

Presiding:
Pam Hendrickson, Commission Chair
Kerry R. Chapman, Administrative Law Judge

Appearances.
For Petitioner: PETITIONER REP 1, Attorney
PETITIONER REP 2, MAI
For Respondent: RESPONDENT REP 1, Deputy DavisnGodittorney
RESPONDENT REP 2, Davis County Assessor
RESPONDENT REP 3, Appraiser, Davis County Assés$aiffice

STATEMENT OF THE CASE

This matter came before the Utah State Tax Comonigsi a Formal Hearing on October 28,

2008. Based upon the evidence and testimonymestat the hearing, the Tax Commission hereby make
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its:

FINDINGS OF FACT

1. The tax at issue is property tax.
2. The lien date at issue is January 1, 2006.
3. The subject property is identified as Parcel#dg## and is located at ADDRESS in

CITY, Davis County, Utah.

4. For the 2006 tax year, the subject propertyosigially assessed at $$$$$, which the
Davis County Board of Equalization (“County BOE&duced to $$$$$.

5. The property owner asks the Commission to rethe subject’s fair market value to
$$5$S.

6. The County asks the Commission to increassubiject’s fair market value to $$$$$,
the value originally assessed by the County Assdesthe subject year.

7. The subject property is comprised of 2.53 aoféend and a relatively large, single-
tenant retail store that is 37,767 square feare sThe 37,767 square feet of total space insl@¢&25 square
feet of mezzanine space.

8. The subject property is located in a major siaparea of Davis County. The subject
is accessed from STREET, but it is located behthdrduildings that front STREET. Access to thaject is
through shared driveways and parking areas. Aatditly, this property is located near both a COMFAN
and COMPANY B.

9. The subject property was built in 1994 and wsedias a COMPANY C store until

that chain closed and vacated the property in €085. The store has remained vacant since that ti
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including the lien date at issue. The front facaidhe subject building is typical to the COMPANYchain
and would probably need remodeling to attract nesnts.

10. For the past four years, the property ownebffaged to lease the store for $$$$$ per
square foot. The property owner explained that list price is a “starting point” for negotiationd'he
property owner has engaged in significant negotiativith two potential tenants, specifically COMPARN
and COMPANY E. COMPANY D only wanted to lease atjom of the property, which would have required
extensive tenant improvements to divide the cusiaigie-tenant store into multi-tenant space. CANMP E
wanted the property owners to significantly incestiee size of the building, which would have akl=guired
extensive tenant improvements. Both potentialritmaventually chose not to lease the subject pppe

County’s Information and Arguments

11. The County explained that its policy is teess all income-producing property as
though it is leased, including property that isar#taon the lien date. Furthermore, the Countyarpt that
the “leased” value that it derives for a vacanipeity is not adjusted for any possible short-teresés that it
may experience due to its vacant state.

12. The County submitted an appraisal prepareRESPONDENT REP 3, a certified
general appraiser who works in the County Asses$affice. Exhibit R-1. RESPONDENT REP 3 testified
on behalf of the County.

13. The County’'s appraisal was prepared in acgare with its policy as explained
above; i.e., RESPONDENT REP 3 estimated the supjeqterty’s value as though it was leased, without
determining whether the vacant subject would exgoeg any short-term losses or extraordinary exgehate

might affect its value as of the lien date.
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14. In his appraisal, RESPONDENT REP 3 determihatithe subject property had a
value of $$$$$ as of the lien date. RESPONDENT RIERtimated the subject’s value at $$$$$ using the
cost approach and at $$$$$ using the income approacreconciling these values, he gave considerab
weight to the income approach and estimated a Yialale of $$$$$ for the subject property.

15. In his cost approach, RESPONDENT REP 3 détewninthe land value through a
market approach and the improvements value throMginshall Valuation Cost” information. With these
methods, he determined a total cost value of $$SHBwever, with its cost approach, the County has
determined the value of a property that was bailthie unique specifications of a national-crediiat,
specifically COMPANY C. The County, however, has analyzed whether there should be a deduction for
economic or functional obsolescence to recogniaethie tenant for which the building was constrddtas
vacated the property as of the lien date. Becausege vacant store such as the subject wouldresqu
substantial tenant improvements before leasingstmaar, national-credit tenant or, without impeswents,
would rent to a significantly lower quality tenatite Commission does not find the County’s costaggh
convincing.

16. For his income approach, RESPONDENT REP 3 nhitted a “stabilized” lease
rate, vacancy rate, and expense rate to estintatglized” net operating income, then applied &dtedipation
rate to derive a value of $$$$%$ for the subjecpprty. RESPONDENT REP 3 derived his lease rata fro
comparable leases in CITY. However, he derivedvatancy rate from county-wide information from all
retail space in Davis County, not just large, sAgihant stores. Furthermore, he determined pitataation
rate from all retail space in COUNTY 1.

17. RESPONDENT REP 3 determined a lease rate d3%$®r square foot for the

subject property based on seven comparables lonatedhe subject property. One of the comparafsess
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the subject itself, which is listed for $$$$$ pguare foot. However, as explained earlier, th@ery owner
explained that his is a starting point for negatiag with potential tenants. There is no indicatibat the
subject property would lease for $$$$$ per squaotvfithout substantial tenant improvements. Bsedie
County did not make adjustments for such tenantargments, the Commission does not consider the$$$
per square foot asking price relevant.

18. The remaining six lease comparables are ripeasties leased to national-credit
tenants and show a wide variety of lease rates) 88$$$ to $$$$$ per square foot. Some of thesete
concern properties vacated by the original tenlaumt,leased to other national-credit tenants aéagnit
improvements were made. The County, however, dikmow the extent or cost of the tenant improveimen
that were required before the current nationalitethant agreed to the lease rates the County ased
comparables. However, the County was aware thatpacable #5 was vacant for a year after its orlgina
tenant left, before being leased to COMPANY F 8$%$$ per square foot.

19. RESPONDENT REP 3 admitted that the $$$$$ lexisdghat the property owner is
asking for the subject property is too high. Hesdained that the market lease rate of the supjegerty
would be $$$3$$ per square foot, based on the hades of properties leased to national-credit tenafter
tenant improvements were made to attract thosaten8uch comparables do not appear similar tsubject
property in its vacant, “as-is” condition on therlidate. It is improbable that another nationatittenant
would lease the subject property without substatgreant improvement. Without an adjustment taaot
for these improvements, the Commission does ndtfia County’s lease analysis to be convincingudh an
adjustment were made, it is likely that the leade for the subject, in its “as-is” condition oretiien date,
would be below $$$$$ per square foot.

Property Owner’s Information and Arguments
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20. PETITIONER REP 2, MAI, testified on behalf bktproperty owner. He explains
that as of the lien date, the subject propertyavadatively large, single-tenant store that hagméy lost its
first-generation, national-credit tenant, specifgg@ OMPANY C. PETITIONER REP 2 further contentist
properties such as the subject, which are buithéospecifications of a national tenant, need St
modifications, or tenant improvements, before tteay be rented to a similar type of tenant. Hearplthat
the cost of tenant improvements needed to attoa@tsecond-generation tenant that is not a natiedit
tenant range between $$$$$ and $$$$$ per squareHealso indicates that the cost of tenant imgmeents
needed to attract another national-credit tenamidoequal or exceed $$$$$ per square foot.

21. PETITIONER REP 2 also explains that a larganastore will experience short-term
rent losses during its lease-up period, as wedkgsical expense costs and leasing costs not cnesidn a
“stabilized” income approach. For these reasombgdhieves that as of the lien date, a buyer woaydess for
the vacant subject property than it would have paid it been occupied on this date.

22. PETITIONER REP 2 used two different scenaridgth which to estimate the
subject’s value as of the lien date. The firshacm® is to value the property in its “as-is” statethe lien date;
i.e., without the property owner having to expeng significant tenant improvements. For this scien#he
property owner submitted an appraisal by PETITIONERP 2. Exhibit P-1. Without significant tenant
improvements, PETITIONER REP 2 contends that tbpgnty would not attract a mid-quality or high-qtyal
tenant, but would instead lease to a lower-qu#dityant. In his appraisal, he derived a value &&$using
the market approach and a value of $$$$$ usinginbeme approach. In reconciling these values,
PETITIONER REP 2 determined that the income apgrshould receive the greater weight and detern@ned

final value of $$$$$ for the subject property.
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23. In the second scenario, PETITIONER REP 2 détearthe amount of the short-term
losses and costs that the property owner wouldrifiduleased the subject to a mid-quality tenafier
moderate tenant improvements of $$$$$ per squate Exhibit P-2. He determined that the lossescaists
for a two-year lease-up period would total appratiely $$$$$ and that the losses and costs for y@are
lease-up period would total approximately $$$$tieSe amounts appear reasonable and were not edrdest
being excessive by the County. The County’s applaivhich estimates the subject’s value at $$&$ears
to estimate the subject’s value as though tenaptduements have already been made and that thecsubj
would lease to a mid-quality to high-quality tenamhe Commission notes that the COMPANY F comgarab
in the County’s appraisal was vacant for a yeaoiedt leased. If PETITIONER REP 2’s estimateddssnd
costs of $$$$$ for a one-year lease-up periodedaated from the County appraisal’s value of $$&$Hal
value of $$$$$ is derived.

24. In his appraisal’'s market approach, PETITIONEEP 2 compared the subject to four
other relatively large stores, three of which weaeant at the time of sale. The fourth had beenwexed to
accommodate multiple tenants. One of the compasafshs located in CITY, while the others were ledat
other cities in Davis County. PETITIONER REP Jkins that he used comparables throughout Davis
County because the Wasatch Front is a regionalehéwk these types of buildings. This does noteajpp
unreasonable, as the County used county-wide irdtom not only from Davis County but also Salt Lake
County in its income approach. All of the compédeatwere either second or third-generation builsliaighe
time of sale, meaning that they sold after theginal tenants had vacated them. Two of the coaipes had
had first-generation, national-credit tenants piacheir sales. For example, Comparable #2'sraigenant
had been Company G, and Comparable #3’s originahtéhad been Company H. These comparables sold fo

prices per square foot that ranged between $$$$$585$. PETITIONER REP 2 adjusted the comparables
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to prices that ranged between from $$$$$ and $p&H$quare foot. From this information, he esteddhe
subject’s value at $$$$$ per square foot. Whe®#$$$ price is applied to subject’'s main floorepalone
(i.e., not to the mezzanine), a market value ofaimately $$$$$ is derived. If this rate is adgplied to the
mezzanine space, a total market value of approgin&$$$s$ is derived. The Commission finds that
PETITIONER REP 2 has used comparables in his maggaioach that are affected by circumstances simila
to those that affect the subject property as ofigmedate. As a result, the Commission finds FEONER
REP 2’'s market approach to appear reasonable.

25. In his appraisal’s income approach, PETITIONEEP 2 compared the subject to
three other relatively large stores that had beasdd to second or third-generation tenants bet@etaber
2003 and January 2006. These three stores attardioiihe subject in that they, like the subjket] lost their
first-generation tenants. These stores leasedafes ranging between $$$$$ and $$$$$ per squate fo
PETITIONER REP 2 also provided a fourth comparé#ide showed the rental rate paid by a first-germrat
tenant for a newly-built store. This tenant, sfieaily COMPANY I, leased the new property for $$&bger
square foot in May 2005. Using these comparaBIEFITIONER REP 2 estimated that the subject would
rent for $$$$$ per square foot in its “as-is” cdiudh; i.e., without any tenant improvements. PHONER
REP 2’s evidence suggests that without signifitanant improvements being made, relatively lardglre
stores rent at lower rates and to lesser-qualiigrtts after they are vacated by their first-gemmrahational-
credit tenants. As a result, PETITIONER REP 2tswsted lease rate of $$$$$ per square foot fasubgect

in its “as-is” condition does not appear unreastmaiased on the totality of both parties’ evidence
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APPLICABLE LAW

1. Utah Code Ann. 859-2-103(1) provides that “[&dhgible taxable property shall
be assessed and taxed at a uniform and equalréie dasis of its fair market value, as valuedamuary
1, unless otherwise provide by law.”

2. For property tax purposes, “fair market valuetiéfined in UCA §59-2-102(12)
to mean:

the amount at which property would change handsdst a willing buyer and a
willing seller, neither being under any compulsiorbuy or sell and both having
reasonable knowledge of the relevant facts. Fgogaes of taxation, “fair market
value” shall be determined using the current zohdmgs applicable to the
property in question. . . .

3. UCA 8§59-2-1006 provides that a person may appeicision of a county board
of equalization to the Tax Commission, pertinentspas follows:

(1) Any person dissatisfied with the decision of ttounty board of equalization
concerning the assessment and equalization of eopeqy . . . may appeal that
decision to the commission. . . .

(3) In reviewing the county board's decision, tleission may:
(a) admit additional evidence;
(b) issue orders that it considers to be just anggr; and
(c) make any correction or change in the assessanesrder of the county
board of equalization.
(4) In reviewing the county board’s decision, teenmission shall adjust property
valuations to reflect a value equalized with theeased value of other comparable
properties if:
(a) the issue of equalization of property valuesised; and
(b) the commission determines that the property ithahe subject of the
appeal deviates in value plus or minus 5% from dkeessed value of
comparable properties.

4, Any party requesting a value different from ladie established by the county board

of equalization has the burden to establish thatriarket value of the subject property is othen tha value
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determined by the county board of equalization. pfevail, a party must: 1) demonstrate that theieval
established by the county board of equalizatioriaios error; and 2) provide the Commission witlvarsl
evidentiary basis for changing the value estabfishg the county board of equalization to the amount
proposed by the partySee Nelson v. Bd. Of Equalization of Salt Lake County, 943 P.2d 1354 (Utah 1997);
Utah Power & Light Co. v. Utah State Tax Commission, 530 P.2d. 332 (Utah 1979).

CONCLUSIONS OF LAW

1. The Commission finds that the County’s appraiess not adequately address the
subject’s vacant, “as-is” condition on the lienedatThe appraisal appears to value the subjebbagh it has
already been remodeled to accommodate a new midyguehigh-quality tenant. The Commission finds
PETITIONER REP 2's testimony about relatively largacant retail stores and the costs incurredasele
them to new mid-quality and high-quality tenantdb#convincing. The Commission recognizes that the
County may have a policy not to recognize suclofacand costs in its appraisal process. Howeueh a
practice tends, as in this case, to overestimptegerty’s fair market value.

2. Based on the totality of the testimony and thdence submitted by both parties, the
Commission finds that the County has not demorestritat the subject’s fair market value as of igre date
is $$$3$3, as established by the County BOE, ordrighnstead, the Commission finds that the prgmevner
has shown that the current value is incorrect bati#$$$$ is a reasonable value for the subjets aurrent,
“as-is” condition on the lien date.

DECISION AND ORDER

Based upon the foregoing, the Tax Commission fthds the subject property’'s value of
$$$$3, as established by the County BOE, shoutddigced to $$$$$. The Davis County Auditor is oede

to adjust its records in accordance with this dewislt is so ordered.

-10-
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DATED this day of 2008.

Kerry R. Chapman
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION:

The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of 2008.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

Notice of Appeal Rights. You have twenty (20) days after the date of thider to file a Request for
Reconsideration with the Tax Commission Appeald pumisuant to Utah Code Ann. 863-46b-13. A Request
for Reconsideration must allege newly discoveradence or a mistake of law or fact. If you do fileta
Request for Reconsideration with the Commissiae,dtder constitutes final agency action. You hiimiey

(30) days after the date of this order to pursdecjal review of this order in accordance with UG@bde Ann.
859-1-601 et seq. and §63-46b-13 et seq.
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