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Appearances.
For Petitioner: PETITIONER
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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comomi$si an Initial Hearing pursuant to the
provisions of Utah Code Ann. 859-1-502.5, on Jayn8al008.

On October 6, 2006, Taxpayer Services Divisioa {(Division”) issued a Statutory Notice to
the Petitioner, in which it imposed a personal pagment penalty in the amount of $$$$$, which vaas t
amount of delinquent sales and use, transient rtaumism, and withholding taxes owed by COMPANY A
dba COMPANY B (“COMPANY B”) at that time. The assenent concerned taxes owed by COMPANY B

for the first three quarters of 2005 and the fingt quarters of 2006.
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Between the date the Statutory Notice was issnddtee date the Initial Hearing was held,
most of the delinquent taxes at issue had been gi#licer by COMPANY B or by a new owner who bought
the COMPANY B (“Hotel”) in 2007 from COMPANY B. Asf the hearing date, the only part of the
assessment that remains unpaid is $$$$$ in salassartaxes that COMPANY B owes for the period duly
2005 through September 30, 2005 (i.&. @uarter of 2005).

The Division asks the Commission to sustain ifsasition of a personal non-payment penalty
to the Petitioner in the amount of $$$3$$, assettiagithe Petitioner was responsible for paying GMY
B’s sales and use taxes and that he willfully thitedo so. The Petitioner, however, claims tieatéver had
the authority to pay COMPANY B’s sales and useliahilities and asks the Commission to overturn the
assessment.

APPLICABLE LAW

Utah Code Ann. 859-1-302 provides for the impositad a penalty for the nonpayment of
certain taxes, as follows in pertinent part:
(1) The provisions of this section apply to the follagi

(c) a tax under Chapter 10, Part 4, Withholding axX;
(d) ... atax under Chapter 12, Sales and UseAEgx

(2) Any person required to collect, truthfully acat for, and pay over any tax listed
in Subsection (1) who willfully fails to collectéhtax, fails to truthfully account for
and pay over the tax, or attempts in any manner#&ale or defeat any tax or the
payment of the tax, shall be liable for a penalfyad to the total amount of the tax
evaded, not collected, not accounted for, or nigt paer. This penalty is in addition
to other penalties provided by law.

(7) (&) In any hearing before the commissiod enany judicial review of the
hearing, the commission and the court shall considginference and evidence that
a person has willfully failed to collect, truthfulaccount for, or pay over any tax
listed in Subsection (1).

(b) It is prima facie evidence that asper has willfully failed to collect,
truthfully account for, or pay over any of the tadisted in Subsection (1) if the
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commission or a court finds that the person changitd the responsibility of
collecting, accounting for, or paying over the txe
(i) made a voluntary, conscious, and intentionadisgien to prefer other
creditors over the state government or utilize tdoe money for personal
purposes;
(ii) recklessly disregarded obvious or known risidsich resulted in the failure
to collect, account for, or pay over the tax; or

(iii) failed to investigate or to correct mismanagmnt, having notice that the

tax was not or is not being collected, accounteddiopaid over as provided
by law.

(c) The commission or court need not finidad motive or specific intent to
defraud the government or deprive it of revenuestablish willfulness under this

section.
DISCUSSION
Section 59-1-302(2) provides that a person shalebponsible for a personal non-payment
penalty if that person “willfully fails to colledhe tax, fails to truthfully account for and payeothe tax, or
attempts in any manner to evade or defeat anyrttheqpayment of the tax.” Section 59-1-302(7 vites
that it is prima facie evidence that a person h#lfuily failed to collect or pay the tax if thatgpson “made a

voluntary, conscious, and intentional decisionrfgr other creditors . . . or utilize the tax rapifor personal

LU}

purposes,” “recklessly disregarded obvious or kmoisks, which resulted in the failure to collector pay

over the tax,” or “failed to investigate or to aeet mismanagement, having notice that the tax was n.
being . . .paid.”

The Petitioner proffers he was President and oBdlaed of Directors of COMPANY B from
November 2003 to July 2007, when COMPANY B sold ttegel to another party. He also states that his
primary duties consisted of finding new partnerd aapital for the company to renovate the Hotethe T
Petitioner proffers that he was not a shareholH&QMPANY B. He states that a PERSON A either odvne

COMPANY B in its entirety or that he owned a majpof the corporation.
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The Petitioner admits that he was also respongiljjeepare COMPANY B'’s sales and use
tax returns for each quarter and that he was aattto sign COMPANY B’s checks. However, he also
claims that he could only sign checks that PERSONa#e approval to be “cut” and that he was not
authorized to cut and sign checks on his own. Féttioner states that he could request a checkfand
PERSON A agreed for it to be cut, he could therKpti up” and sign it. The Petitioner states tiaivould
prepare COMPANY B's tax returns, then ask PERSOfd Authorize a check to pay the amounts due. He
states that PERSON A would often tell him thatdhsiness was not generating enough revenue th@#gx
liabilities, then decline to have a check cut tg {reem. The Petitioner also proffers that, on otteasions,
PERSON A would “cover” the tax liabilities, includj delinquent amounts, out of his personal funds.

The Petitioner also states that he believes PER&@Stified in another hearing at the Tax
Commission that he, and not the Petitioner, wagsaresible for COMPANY B's tax liabilities and that kvas
the only one who could have a check cut on COMPAREraccounts. However, the Commission could find
no record of another hearing concerning COMPANYt Blsich PERSON A appearéd.

The Division proffers that it has evidence shovitmaf the Petitioner signed a 2004 check on
COMPANY B’s account that was sent to the Commissiopay COMPANY B'’s tax liability for a specific
period. The Petitioner claims that he would hageexd and remitted the check only after PERSON vega
approval for it to be cut. The Division also pesf that it has a bank document signed by theidetit
showing that he set up a business account for COVWPB. The Petitioner claims that either additiopaties
of the document exist or a similar document signeBERSON A exists because he would never haveedpen

an account for COMPANY B without PERSON A'’s partiafion.

1 The Commission was able to locate the sald&cense revocation appeal concerning COMPANY B,
which the Division mentioned at the Initial hearifgowever, that appeal was settled without a hgdeing
held.
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Based on the Petitioner’s positions as Presidashdbirector of COMPANY B, his check
signing authority, and his participation on the woents described above, the Division asserts bt t
Petitioner was a person required to collect andtt€@MPANY B’s sales and use taxes and that hdwiliji
failed to do so. The Division also contends thetsuse of the Petitioner’s positions in COMPANYHg, fact
that PERSON A had sole authority to decide whiatkk were cut does not alleviate the Petitioneitlsaity
and his responsibilities.

The Commission acknowledges that a person whosassgresident of a corporation and has
check signing authority would, generally, be a pengho is liable for the payment of taxes. Newadbs, the
Commission considers the circumstances of this twabe unique. The Petitioner proffers that he had
authority to have checks from COMPANY B’s accouatit’” and, as a result, had no authority to decide
whether COMPANY B'’s liabilities would be paid. Usithese circumstances, the Commission findstbat t
Petitioner did not willfully fail to pay COMPANY B tax liabilities, regardless of his title. Foe#le reasons,
the Commission finds that in accordance with Sacti®-1-302, the Petitioner was not a party who was
responsible to pay COMPANY B’s sales and use tat,willfully failed to do so. Accordingly, the
Commission overturns the Division’s assessment.

DECISION AND ORDER

Based upon the foregoing, the Commission grant®#tiéioner’'s appeal and overturns the
Division’s personal non-payment penalty assessmi¢iig.so ordered.
This decision does not limit a party's right toarfRal Hearing. However, this Decision and

Order will become the Final Decision and Ordethef Commission unless any party to this case filastien
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request within thirty (30) days of the date of ttiézision to proceed to a Formal Hearing. Suelgaast shall
be mailed to the address listed below and mustidiecthe Petitioner's name, address, and appealetumb
Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.

DATED this day of , 2008.

Kerry R. Chapman
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION.

The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of , 2008.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

Notice: If a Formal Hearing is not requested as discuabetle, failure to pay any remaining balance rexyilti
from this order within thirty (30) days from thetdaf this order may result in a late payment pgnal

KRC/06-1377.int



