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LOCALLY ASSESSED PROPERTY

TAX YEAR: 2005

SIGNED: 08-24-2007

COMMISSIONERS: P. HENDRICKSON, R. JOHNSON, D. DIXON
ABSENT: M. JOHNSON

GUIDING DECISION

BEFORE THE UTAH STATE TAX COMMISSION

SALT LAKE COUNTY ASSESSOR, SALT FINDINGS OF FACT, CONCLUSIONS OF
LAKE COUNTY, UTAH, LAW, AND FINAL DECISION

Petitioner, Appeal No. 06-0812
VS. Parcel No. ##### - 1

Tax Type: Property Tax/Locally Assessed
BOARD OF EQUALIZATION OF SALT LAKE Tax Year: 2005
COUNTY, UTAH, ex re RESPONDENT,

Respondent. Judge: Phan

This Order may contain confidential “commercial information” within the meaning of Utah Code Sec. 59-404,
and is subject to disclosure restrictions as set oin that section and Utah Admin. Rule R861-1A-37.The rule
prohibits the parties from disclosing commercial ifiormation obtained from the opposing party to nonpaties,
outside of the hearing process. However, pursuaid Utah Admin. Rule R861-1A-37 the Tax Commission ay
publish this decision, in its entirety, unless theroperty taxpayer responds in writing to the Commision, within
30 days of this order, specifying the commercial foarmation that the taxpayer wants protected.

Presiding:
D’Arcy Dixon Pignanelli, Commissioner
Jane Phan, Administrative Law Judge

Appearances
For Petitioner: PETITIONER REP 1, Deputy Salke District Attorney
PETITIONER REP 2, Aplze8upervisor, Salt Lake County
PETITIONER REP 3, Apiga, Salt Lake County
For ex rel Party: RESPONDENT REP 1, Attornelat
RESPONDENT REP 2, Atiey at Law
RESPONDENT REP 3, MERE

STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamidsi a Formal Hearing on May 16,

2007. The parties post hearing submissions weeived on June 8, 2007. Based upon the evidence and
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testimony presented at the hearing, the Tax Conmnisereby makes its:

FINDINGS OF FACT

1. Petitioner is appealing the assessed valuedfithject properties for the lien date January 1,
2005.

2. The property at issue is Parcel No. #####-1s lticated ADDRESS 1, CITY, Utah.

3. For the January 1, 2005 lien date the Salt [Gienty Assessor had valued the property at

$$$$$. Petitioner had appealed the value to thé &ee County Board of Equalization. When theteratas
presented at the County Board of Equalization dgpesing, there was no representative from thelsike
County Assessor’s Office in attendance. The SallelCounty Board of Equalization reduced the vidue
$$$$$ based on an appraisal submitted by the gyopener in which the conclusion was that the prgpe
was encumbered by the lawsuit and lis pendensthadrsely affected the market value. It was thenBpo

Assessor’s Office that appealed the decision oftenty Board of Equalization to the State Tax Cassinn.

4, The subject property is a vacant .21-acre raaldot located in the DEVELOPMENT in
CANYON.
5. The subject property is zoned FM 20 (Forestrjtiféumily Zones). Permitted in this zoning

were single-family dwellings. In this zoning, ctmstion is not permitted if the lot area is lésan .50 acres
in size, or the property from which the lot wasdivtiled contained less than one net developabts acthe
slope exceeds 30%, or the width is less than 10 feP.U.D. in this zoning is a conditional uSometime
prior to 2000 the property owner at that time, COMF A, recorded a plat of the DEVELOPMENT, which
was originally comprised of 25 acres. On LOT Atloé original P.U.D. a condominium building called
CONDOMINIUM was constructed. LOT B of the origigllan was designated for parking for

CONDOMINIUM and other developments in the P.U.Dowéver, LOT B was later reconfigured. LOT C of
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the original P.U.D. was used by CONDOMINIUM forX ) for several years. Whether CONDOMINIUM
had the right to use the original LOTS B & C wareatly an issue and the subject of litigation when a
subsequent owner of these lots, COMPANY B entental the Definitive Settlement Agreement, dated
November 9, 2000 (“Agreement”), with the town ofT@l Pursuant to the Agreement the town granted
COMPANY B the right to develop the original LOT &d three single-family residential lots (now reéerto

as lots 8, 9 & 10) and to develop what was left©f B into four single-family residential lots. Mever, in
return COMPANY B was required to indemnify the toagainst the lawsuit the parties apparently aratieigb.

It was expected that CONDOMINIUM would file thenlsuit arguing that it was legally entitled to comnie
using the lots. Additionally the developmenttdé triginal LOT C into lots A, C & D would advergeaiffect
CONDOMINIUM of some units in CONDOMINIUM.

6. On December 13, 2000, CONDOMINIUM Owners Asation filed a lawsuit against
COMPANY B and the town of CITY. Since filed, th@nsuit proceedings have been ruled on in District
Court, with actions in the Court of Appeals and ltheh Supreme Court, where some claims were resolve
and some were remanded back to the District Colmrtconjunction with the lawsuit a lis pendens was
recorded with the Salt Lake County Recorder’s effigainst the subject parcel and other relateelsar€the
lis pendens was not released or extinguished byaheary 1, 2005 lien date, or at any time durd@s2 On
the lien date the lawsuit was still actively beprgsecuted and even as of the date of the heaidisghot
resolved.

7. In July 2001, the property owners obtained &ing permit to bring in utilities, access and
construct a retaining wall so that the original LOTould be developed into three residential bngdots,
now lots 8, 9 & 10. LOT A is the property subjéatthis appeal. The town of CITY issued the permit

pursuant to the Agreement in 2002. Constructiothese improvements commenced and was completed pri
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to the lien date. These improvements were negggegiminary improvements so that the subjeatdatld be
used for residential purposes. However, the litigeon whether these lots should be developedroamn as
snow storage for CONDOMINIUM continued.

8. Assuming it was legally permissible to devettop subject lot as a residential single family lot
as allowed under the Agreement with the town, tlsis would be the highest and best use of the dubjec
property under appraisal principles. If use feirale-family residence was a legally permissilde for the
property, it would be this use that would be apg@difor determining fair market value. Howeveg,iending
litigation calls into question whether this usaikgally permissible use for the property.

9. Petitioner submitted an appraisal in this ergitepared by PETITIONER REP 3, Certified
General Appraiser. In the appraisal PETITIONER RBRlued the property as a developable residdatial
in the CITY recreation area and made no adjustifieetite lawsuit and pending litigation regardingethrer
this was a legally permissible use for the propeiftywas his appraisal conclusion that the valtighis
property was $$$$$. In reaching this conclusioBTHIONER REP 3 considered six lot sales in the
immediate vicinity of the subject property. Thegkest appraisal adjustments for the comparable seaee for
time of sale, with five of the sales occurring ptim2004. One sale that had occurred on thelide at issue
supported the value of $$$$$, assuming there weetegal impairments.

10. The current property owner, RESPONDENT, whhesex rel party in this matter, submitted
an appraisal prepared by RESPONDENT REP 3, MAI, CREvas RESPONDENT REP 3's appraisal
conclusion that the lawsuit and lis pendens placgdud on the title that affects market valuehignappraisal
RESPONDENT REP 3 then determined a value for tiseaunimpaired, based on the highest and beasuse
a developable single-family P.U.D. lot, then heedmined a value diminution attributable to the laivand lis

pendens. Like, PETITIONER REP 3, RESPONDENT REBr&luded that the unimpaired value for this lot
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would be $$$$$. However, after taking into accahetdiminution in value for the lawsuit and lisyens
issues it was his conclusion that the market vafike property as of the lien date at issue wapg $B5$S$.

11. In determining the value diminution, RESPONDHBEREP 3 considered the fact that some of
the lots in the DEVELOPMENT P.U.D. that were alstjgct to the lis pendens had been sold without
discount. However, in order to do so the sellat imlemnified both the title insurance company trel
CITY against the possible loss in a suit. It wiasdpinion that residential building lots almosveesell with
this type of indemnity. Therefore, the sales odngrwith the indemnity were not “market” saleso T
determine an appropriate deduction RESPONDENT RE#&tkad to title companies and looked at sales
studies of lots that were impaired by various ea&sgm Ultimately he concluded that a 75% redudtiom
the unimpaired value would be appropriate.

12. It was RESPONDENT REP 3's appraisal that wae@ted by the County Board of
Equalization and provided the basis for the vahet the County Board of Equalization placed on this
property.

13. A willing buyer who was not under any compaitsto buy the subject property and had
reasonable knowledge of the relevant facts wouldpay the same amount for the subject lot as for a
comparable lot that was not subject to the lawait lis pendens that affects the subject property.

14. When determining a value for a property basea certain use, in this case as a single family
residential lot, and where there are issues reggmdhether that use is legally permissible thasatestantial
enough that a buyer would pay less for the proptreyquestions regarding use affect the fair masddee of
the property. Petitioner has not taken into acttagators that would be relevant to a knowledgebbiger and
that may affect the property’s highest and best Ui$erefore, Petitioner has not shown error invélae set

by the County Board of Equalization, nor providesband evidentiary basis to establish a new, higalere.
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15. The ex rel party has submitted an appraisalatiampts to take into account the factors

affecting fair market value.

APPLICABLE LAW

1. All tangible taxable property shall be assessetitaxed at a uniform and equal rate on the
basis of its fair market value, as valued on Janliannless otherwise provide by law. (2) Beginniaguary
1, 1995, the fair market value of residential propshall be reduced by 45%, representing a retalen
exemption allowed under Utah Constitution Articlil XSection 2, Utah Constitution. (Utah Code ABec.
59-2-103.)

2. “Fair market value” means the amount at whiabpprty would change hands between a
willing buyer and a willing seller, neither beingnder any compulsion to buy or sell and both having
reasonable knowledge of the relevant facts. Frpgses of taxation, “fair market value” shall bésdmined
using the current zoning laws applicable to theprty in question, except in cases where theresigsonable
probability of a change in the zoning laws affegtihat property in the tax year in question andcthenge
would have an appreciable influence upon the va{kah Code Ann. 59-2-102(12).)

3. (1) Any person dissatisfied with the decisiéthe county board of equalization concerning
the assessment and equalization of any propertiieaietermination of any exemption in which thespe
has an interest, may appeal that decision to thmergssion by filing a notice of appeal specifying irounds
for the appeal with the county auditor within 3@slafter the final action of the county board. (Utah Code

Ann. Sec. 59-2-1006(1).)



Appeal No. 06-0812

CONCLUSIONS OF LAW

1. The Commission has determined that the valilgyghe County Board of Equalization enjoys
the presumption of correctness. In order to engk the value set by the County Board of Equadizahe
challenging party must (1) demonstrate that thenBdsl assessment contained error, and (2) protiee t
Commission with a sound evidentiary basis for rétlyor raising the valuation to the amount propdsgd
Petitioner. The Commission relies in parthdelson v. Bd. Of Equalization of Salt Lake Cou@43 P.2d
1354 (Utah 1997)tJtah Power & Light Co. v. Utah State Tax ComnB80 P.2d 332, 335 (Utah 1979);
Beaver County V. Utah State Tax Comm@b6 P.2d 344 (Utah 1996) adthh Railway Co. v. Utah State Tax
Comm’n 5 P.3d 652 (Utah 2000).

2. Petitioner argues that the pending litigationl &s pendens should not be considered in
determining the value for this property, pointigdefinition of fair market value at Utah Code S&@-2-
102(12) which states ““fair market value’ shalldetermined using the current zoning laws applicabtae
property in question, except in cases where ttgeaereasonable probability of a change in the zplaws
affecting that property in the tax year in questiobpon review of the facts and the law in thistteg the
Commission concludes that this section does ngi@uPetitioner’s position, and in fact gives crecketo the
appraisal submitted by the ex rel party. The prigpe zoned M20. There was no indication that #uning
would have changed during 2005. To develop thpgatg into the higher density P.U.D. residenti#d lihat
the owners wanted and that results in the highedaevfor the property, requires a conditional userit in
this zoning. The town had entered into an agreétoadlow the development and grant the conditioise
permits, but only if the property owner indemniftbe town against a lawsuit that both the propastyer and
town knew would likely ensue from this action. Taesuit had commenced prior to the lien date aubyet

to be resolved at the time of the hearing. Ihiss Commission’s conclusion that for the lien ddtessue,
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pursuant to the statutory definition of fair marietue, this property should be valued with a cbodal use
that was legally in dispute. However, Petitiongiued the property as having an unchallenged tégdihgle-
family residential development.

3. In light of the conclusion that the value miagie into account that the use for single family
residential development was being contested deedign date, and Petitioner has failed to valegitioperty
as such, Petitioner has not shown error in theavsdti by the County Board of Equalization, norPetitioner
provided a sound evidentiary basis to adopt a reduev

DECISION AND ORDER

In reaching this conclusion, the Commission woudterthat it agrees with both parties that
the fact that a lis pendens is filed on a propamnty that there is an ongoing lawsuit would notgeeresult in a
specific percentage reduction in value. The faotscircumstances need to be considered and eniteiéion
made ultimately on the nature of the risks and timy will the affect market value. In this caseits the use
of the property that was contested, could the pigpegally be put to the use that would resuthia highest
value for the property.

Certainly COMPANY B had taken some substantialsigkconstructing improvements and
making indemnifications. Petitioner argues thisvehithat there was little risk COMPANY B would ledhe
lawsuit. However, this may show only that the COM\Y B may have been less adverse to risk than the
typical buyer for this property. Upon reviewingttircumstances and evidence submitted in thiseméitie
Commission finds that a knowledgeable willing butyet was not under any compulsion to buy, would no
pay the full value for this property in a typicalarket transaction. If the purchase came with secur
indemnifications the buyer might pay full pricetithie Commission would agree with RESPONDENT REP 3

that the indemnifications are not typical in thianket, so would not represent a market sale. Timerdlssion
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disagrees with Petitioner that this lis pendensliigdtion pose such an insignificant risk to dlwg buyer
that there would be no diminution in value. Petigr does not provide an alternative basis forctoiu in
value to the one presented by the ex rel partyaaodpted by the County Board of Equalization.

The Commission would agree that there may be sintienestances where the risks from a
lawsuit and lis pendens would not result in a dittion in value. Petitioner citdRleservoir Place Realty Trust
v.Bd. of Assessors or Waltha®b5 N.E.2d 1040 (Mass.App.Ct. 1996) for this posi In reviewing
Reservoir the Commission disagrees that the subject casepis these minimal risks.

Additionally, Petitioner compares the facts in tbése to property that is subject to a long-
term below market leases, liens or unfavorablenfiivay. These all relate more to issues of ownprsii
long-term below market lease, for example, presamissue of ownership, with the lessor transfgrsimme
ownership rights to the lessee, so that valuing thrd lessor’s interest would result in less theaftll market
value. The circumstances in this matter are djsfshable. For tax purposes the property is vahtiéd “fair
market value.” See Utah Code Sec. 59-2-103. éritén determining the fair market value is therajgal
concept of highest and best use, the use thatesilllt in the highest value of the property thaaisong other
criteria, a legally permissible usePetitioner has valued the subject property dnglesfamily residential
P.U.D. lot, which results in a value of $$$$$, desthe fact that the legality of this use is catte and a
knowledgeable buyer would be aware of possibletditisins on use.

Based upon the foregoing, the Tax Commission fthds the market value of the subject
property as of January 1, 2005, is $$$$$. It isrsiered.

DATED this day of 200y.

1 See appraisal Institute, The Appraisal of Real tEstewelfth ed. (Chicago, lllinois: Appraisal Irtstie, 2001,
305.)
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Jane Phan
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION:

The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of 2007.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

Notice of Appeal Rights: You have twenty (20) days after the date of thider to file a Request for
Reconsideration with the Tax Commission Appealst garsuant to Utah Code Ann. Sec. 63-46b-13. A
Request for Reconsideration must allege newly diesaal evidence or a mistake of law or fact. If gounot

file a Request for Reconsideration with the Cominigshis order constitutes final agency actionuYave
thirty (30) days after the date of this order toque judicial review of this order in accordanctéhitah Code
Sec. 59-1-601 et seq. and 63-46b-13 et seq.
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