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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comomidsi an Initial Hearing pursuant to the
provisions of Utah Code Ann. §859-1-502.5, on Noven8, 2006.

On October 14 and October 19, 2005, Auditing Divigf‘'Division”) issued Statutory Notices
of Audit Change (“Statutory Notices”) to the Petiter, imposing additional Utah income tax for tR@2,
2002, and 2003 tax years. The Division imposedtiadal tax in the amount of $$$$$ for 2001, $$3$&5
2002, and $$$$$ for 2003. The Division also implosgéerest on each assessment, but did not impose a

penalties.
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On the Petitioner's Utah income tax returns foreaicthe years at issue, he took an “other
deduction” from his federal adjusted gross incofRAGI") when calculating his Utah taxable incomghe
“other deduction” was related to income distribultigda retirement plan of which the Petitioner wasaa
participant and amounted to $$$$$ for 2001, $$$$8002, and $$$$$ for 2003. The Division disatiow
the other deduction for each year and imposedsgsssments because the retirement plan issueddhter
Revenue Service (“IRS”) Form 1099R’s to the Patitiofor each year, on which it reported the incoimee
Petitioner had deducted as his income.

The Petitioner does not contest that the retireplantdistributed the income at issue and that
the plan reported it as his income on the Form RI@9However, he is appealing because he didenative
all of the income that the retirement plan disttdzliand reported on his Form 1099R’s. The Peétion
explained that the retirement plan distributed i of the income reported on his Form 1099Rsisoex-
spouse, pursuant to the terms a document thaetiteRer referred to as a qualified domestic refet order
(“QDRO")™.

The Petitioner further explained that the QDRO [ed that each party receiving
distributions from the retirement plan would bep@ssible for taxes on the distributions he or gueived.
Nevertheless, the retirement plan issued Form 189@Rhe Petitioner on which it included the amisun
distributed to all payees. Furthermore, even thdbg Petitioner contacted the retirement plarregdested
that it issue a separate Form 1099R to each page#&/ing distributions pursuant to the QDRO, thigement

plan would not comply with his request. BecauseRbtitioner did not receive all of the income régbon

1 Pursuant to 26 U.S.C. 8414(p), a “QDROQO” is agjuént, decree, or order (including approval of a
property settlement agreement) made under a Stiteigstic relations or community property laws.
Furthermore, federal law provides that a QDRO muett specified requirements as to content and must
relate to the provision of child support, alimomynearital property rights to a spouse, former spouahild

or other dependent of a plan participant.

-2-



Appeal No. 05-1546

his Form 1099’s and because the QDRO providedhbatould only be responsible for taxes on those
distributions he received, the Petitioner adjustisdncome on his tax returns to account for tieerine he had
not received. For these reasons, the Petitioder the Commission to approve his “other deductiass”
equitable adjustments and to overturn the Divis@ssessments.

APPLICABLE LAW

Equitable Adjustments. For the years atissue, UCA §59-104dsvided that a taxpayer’s
Utah taxable income could be adjusted for equitpbiposes under certain circumstances. Subs&aid0-
115(4) provided that the Commission could spedaifyrile other circumstances allowing for equitable
adjustment, as follows in pertinent part:

The commission shall by rule prescribe for adjustiméo state taxable income of
the taxpayer in circumstances other than thosefeggeby Subsection (1), (2),

and (3) of this section where, solely by reasothefenactment of this chapter, the
taxpayer would otherwise receive or have receivdduble tax benefit or suffer

or have suffered a double tax detriment. . . .

The Commission adopted Utah Admin. Rule R865-FRdile 4”) to address other amounts
of income that may qualify as an equitable adjustne@ Utah taxable income, as follows:

A. Every taxpayer shall report and the Tax Cassion shall make or allow such
adjustments to the taxpayer's state taxable in@sy&re necessary to prevent the
inclusion or deduction for a second time on hishUtacome tax return of items
involved in determining his federal taxable inco®ech adjustments shall be made
or allowed in an equitable manner as defined irml@ade Ann. 59-10-115 or as
determined by the Tax Commission consistent withvisions of the Individual
Income Tax Act.

B. Incomputing the Utah portion of a nonresitkefederal adjusted gross income;
any capital losses, net long-term capital gaing, @@t operating losses shall be
included only to the extent that these items wetgaken into account in computing
the taxable income of the taxpayer for state inctax@urposes for any taxable year
prior to January 2, 1973.

2 This section was amended in 2006.
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DISCUSSION

The Commission is not convinced that the “otheustrijients” the Petitioner made on his Utah
tax returns for the years at issue are appropeiitable adjustments. First, Section 59-10-115Rwle 4
both provide that equitable adjustments are apfataptio prevent a taxpayer from being subjecteditouble
tax benefit or double tax detriment. Such circuamses are not present in this matter. The issteibe
whether the Petitioner is responsible for Utah medax on income reported to, but not receivedthiny, The
Division’s assessment does not result in the Bagti being taxed twice on the income reported sfrbrm
1099R’s.

Second, the Internal Revenue Code provides thatrébdition made by a qualified plan to an
“alternate payee” (e.g., spouse, ex-spouse, chititteer dependent of the participant) under thegeof a
QDRO is taxable to the alternate payee and nbetparticipant. 26 U.S.C. 8402(e)(1)(A). Accoglnthe
Commission would expect the retirement plan tods®parate Form 1099R’s to each payee, if the dexctum
providing for separate distribution and taxatiorswiadeed, a QDRO. The Division has suggestedtieat
retirement plan has determined that the documemitiea QDRO because there the Petitioner presemted
evidence to show that the plan determined the deatitn be a QDRO, as required under 8414(p)(8)ef t
IRC, and because it has refused the Petitioneyisa®t to report the ex-spouse’s income to hersaparate
Form 1099R. The Division also suggests that bexthesdivorce document provides for distributiamsr
the retirement plan to the ex-spouse’s attornegh siprovision may result in the document not dyiatj as a
QDRO.

In any case, the Petitioner has neither proverthigadivorce document has been recognized
by the retirement plan as a QDRO nor taken appatgpsteps to correct the retirement plan’s reftsal

recognize its terms if it is a QDRO (such as fillR§ Form 4852’s to correct the Form 1099R’s isdmetthe
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retirement plan). For these reasons, the Commidsids that the evidence and testimony proffetethe
Initial Hearing are insufficient to show that theti®oner is not responsible for taxes on the an®wf
distributions reported on the Form 1099R’s issuedim. Accordingly, the Commission sustains the
Division’s assessments.

DECISION AND ORDER

Based upon the foregoing, the Commission sustagBivision’s imposition of additional tax
and interest to the Petitioner for the 2001, 2@0@2] 2003 tax years. Accordingly, the Petitionappeal is
denied. It is so ordered.

This decision does not limit a party's right tocarRal Hearing. However, this Decision and
Order will become the Final Decision and Ordehef Commission unless any party to this case fiestten
request within thirty (30) days of the date of tthéxision to proceed to a Formal Hearing. Suelyagst shall
be mailed to the address listed below and mustidecthe Petitioner's name, address, and appealetumb

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.

DATED this day of , 2006.

Kerry R. Chapman
Administrative Law Judge
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BY ORDER OF THE UTAH STATE TAX COMMISSION.

The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of , 2006.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

Notice: If a Formal Hearing is not requested as discuabete, failure to pay any remaining balance rexylti
from this order within thirty (30) days from thetdaf this order may result in a late payment pgnal
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