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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamiger a Formal Hearing on September
26, 2007. Subsequent to the hearing, both pauiesiitted a Post Hearing Brief, in which they settf their
respective legal arguments. The Division submiittedost Hearing Brief on October 17, 2007, witie
Petitioners submitted their Post Hearing Brief @t@mber 17, 2007.

Based upon the evidence and testimony presenti dtearing and in the parties’ Post
Hearing Briefs, the Tax Commission hereby makes its

FINDINGS OF FACT
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1. The tax at issue is individual income tax.
2. The tax years at issue are 1997, 1998, 1999, Zm®1 and 2002.
3. On March 24, 2005, Auditing Division (the “Iion”) issued Statutory Notices of

Estimated Income Tax (“Statutory Notices”) to PENER 1, in which it imposed additional tax, peiesit

and interest for the 1997, 1998 and 1999 tax yearfllows:

Year _Tax Penalties Interest Total
1997 $3$$$ $53$$ $55$$ $55$S$
1998 $3$$$ $53$$ B $55$$
1999 $55$$ $53$$ S 555
$535$$

4, The Division’s calculated its original assesstador the 1997, 1998 and 1999 tax

years based on PETITIONER 1 filing “single indivadureturns on which he could claim one exemption.
5. Also on March 24, 2005, the Division issued @taty Notices to PETITIONER 1

and PETITIONER 2, in which it imposed additiona,tpenalties, and interest for the 2000, 2001 HtP2

tax years, as follows:

Year _Tax Penalties Interest Total
2000 $3$3% 553533 $533$ $5353$
2001 $333% 553533 5385 55533
2002 $535$$ 55533 $533% $333%
$53$%
6. The Division calculated its assessments foR@@®, 2001 and 2002 tax years based

on PETITIONER 1 and PETITIONER 2 filing “marriedifig joint” returns on which they could claim two

exemptions.
7. For all years at issue, the Petitioners fi@dtjfederal tax returns. However, neither

PETITIONER 1 nor PETITIONER 2 filed a single orpolJtah income tax return for any of the yearssié.
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Preliminary Hearing - Effect of PETITIONER 1's B Being Probated on Assessments

8. On November 9, 2006, the Commission heard amliments concerning the
Petitioners’ Motion for Partial Summary Judgmentwiich they moved for the Commission to rule that
Division was barred under STATE 1 Probate Code figsuing the assessments at issue to PETITIONER 1,
who was deceased and whose estate had alreadpiobated.

9. On March 2, 2007, the Commission issued anr@edrying the Petitioners’ Motion
for Partial Summary Judgment (“Partial Summary doelgt Order”), in which it ruled that neither Utatw
nor STATE 1 law barred the Division from issuingdssessments to PETITIONER Among the facts the
Commission found to exist and which were not cdetéat the Formal Hearing include:

a. PETITIONER 1 died in STATE 2 on DATE.

b. On July 2, 2003, the STATE 1 Fifth District Cbigsued an Order Admitting Will to

Probate and Appointing Personal Representativieadmatter of PETITIONER 1’s estate.

C. Notice of Probate in the matter of PETITIONER #5state was published ( X )

consecutive times in theUBLICATION, a weekly STATE 1 newspaper. The first

publication was made on July 7, 2003 and the lastuly 21, 2003. The notice stated, in

part, that “[c]reditors having claims against tieeedent or the estate are required to file them

... on or before three months (3) after the détie first publication of this notice, and if

such claims are not so filed, unless otherwisenatbor paid, they will be forever barred.”

1 Because the Petitioners moved for partial sumjndgment, the Commission viewed the facts before
it in the light most favorable to the Division. Agesult, for purposes of its summary judgmenng,lthe
Commission assumed that the Petitioners were Wsident individuals for all years at issue and that
Division was a creditor that was reasonably asitextde when PETITIONER 1's estate was probatedw No
that a factual hearing has been held, the Commisgilbaddress these assumptions in its final dexis
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d. The Notice of Probate concerning PETITIONEReEte that was published in the
PUBLICATION was not mailed to the Division or the Commission.

e. The Division first attempted to contact the fReiers concerning the assessments at
issue in November 2004.

Domicile of Petitioners

10. The Division contends that both of the Petitic were domiciled in Utah for all six
of the tax years at issue. The Petitioners contdetehey were Utah domiciliaries until 1989, bomtend that
they abandoned their Utah domicile and establishetew domicile in CITY 1, STATE, COUNTRY
(“STATE, COUNTRY") in 1989. Furthermore, subsequenl1989, the Petitioners contend that they have
also established domiciles in ( PORTION REMOVEM@reinafter “ISLAND”) and CITY 2, STATE 1, but
have intentionally ordered their affairs so astoaeestablish domicile in Utah.

11. PETITIONER 1 was the founder of COMPANY A (“GIPANY A”), a
transportation company headquartered in Utah, withinals and offices throughout the United Statétil
1989, PETITIONER 1 served as President of COMPANYDAe to health reasoA®ETITIONER 1 decided
to “step back” from the day-to-day operations aflisiness and allow his son to handle these nctiAs a
result, PETITIONER 1 resigned as President of COMFA in 1989. PETITIONER 1, however, continued
to serve as Chairman of COMPANY A’s Board of Dimstthroughout the audit period. Testimony of
PETITIONER 2; Exhibit R-1 at p. 165.

12. Both prior to 1989 and continuing throughthxet audit period, the Petitioners owned

a condominium on STREET in CITY 3, Utah and a haom8TATE, COUNTRY.

2 PETITIONER 1 had open-heart bypass surgery #8%hd experienced heart attacks in 1986 and
1989.
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13. The Petitioners purchased the STATE, COUNTR)erty in 1969. The home is
approximately 6,000 square feet in size and cansiBfour bedrooms, four baths, a pool, a pati@ an
numerous other rooms. The current fair marketevafithis property is approximately $$$$$. Exhiit at
pp. 166-167.

14. The Petitioners purchased the CITY 3 condaminin 1981. This property is
approximately 2,800 square feet in size and havedmom and two baths. The most recent tax assess
on the property shows it to have a fair market @adt $$$$$. The condominium is located in the same
complex where PETITIONER 1's parents lived untd thid-1990s when they passed away. The Petitioners
often stayed at the condominium when PETITIONERa% present in CITY 3 to attend COMPANY A board
meetings, during the Christmas and Thanksgivinglhgs to visit family members, and in connectiothwi
PETITIONER 2’s work for COMPANY B. Exhibit R-1 @at167.

15. The 2002 notice of property valuation issued the Petitioners’ CITY 3
condominium shows that the Petitioners receivegthmary residential exemption on this propertyhibit
R-1 at p. 215; Exhibit P-1 attab 17. Howeverretis no evidence to show that the Petitionersiagfbr the
exemption or affirmatively claimed the propertyo® their primary residence for the 2002 tax year.

16. Prior to 1989, the Petitioners spent sixeight weeks a year at the STATE,
COUNTRY property. PETITIONER 2 testified that onBETITIONER 1 resigned as President of
COMPANY A, the Petitioners began spending more im@OUNTRY. PETITIONER 2 testified that both
she and PETITIONER 1 obtained COUNTRY driver'stises in 1989, were listed in a COUNTRY telephone
book, and used their COUNTRY address for purpo$diirg their U. S. federal income tax returns |
addition, the Petitioners used a COUNTRY bank aadigpated in clubs and other organizations in
COUNTRY. Exhibit P-1 attab 12. The Petitionesoadmployed “full-time help” at the home in COUNTRY

and owned a vehicle in COUNTRY. Although the véhiwas insured through a COUNTRY agency,
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PETITIONER 1 used a post office box address in CBIfgr purposes of his insurance policy dated Ddsggm
1, 2000. Exhibit R-1 at p. 221.

17. For the Division, RESPONDENT REP. 2 testifilkedt the Petitioners filed either a
1989 Utah part-year or nonresident return. Thei@etrs submitted letters that were exchangedemiicg
the 1989 Utah return. A July 18, 1990 letter frma Tax Commission to the Petitioners shows that a
Commission auditor acknowledged receipt of theti®atrs’ 1989 return “in which you show that yoe ar
none (sic) resident and that you [are] no longeéndj in Utah.” In the letter, the auditor did rgptestion the
Petitioner’s claim to be nonresidents, but did tjpasvhether any of the Petitioners’ income wouddUtah
source income due to the Petitioners owning a tBakorporation. The Petitioners’ long-time Utatoaney
and tax preparer, WITNESS A, replied in a letteiedaAugust 6, 1990 and informed the Commission that
PETITIONER 1 did not own stock in an “S” corporatioWITNESS A further indicated that the Petitianer
owned “stock in a regular corporation but its revesmand operation are primarily out of the Statdtah.”
Exhibit P-1 at tab 1. The Petitioners contend tiey thought this exchange settled the issuesafdiomicile
as they filed no Utah returns after 1990 and dichear from the Commission until November 2004, mie
matters at issue in this appeal arose.

18. PETITIONER 2 testified that the Petitionersided to leave COUNTRY and
establish their primary residence elsewhere aff&FIPIONER 1 had ( WORDS REMOVED ). Because
PETITIONER 2 was more comfortable speaking LANGUAGENd the Petitioners had visited the ISLAND,
which was the home of PETITIONER 1's ancestors Rhttioners decided to move there.

19. In 1991, the Petitioners began the procegarmhasing a home on the ISLAND. In
order to purchase the home here, the Petitioneroheapply to become residents. This process arapleted
in September 1992, whereupon the Petitioners paechthe “( X )" estate on the ISLAND. The Retiers

contend that they changed their domicile from COBNTto the ISLAND at this time.
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20. In order to purchase a home on the ISLAND,Rb#tioners assert that they were
required to: 1) interview with a member of the ISILB consulate in CITY 4; 2) verify a substantial mmam
net worth; 3) become residents of the ISLAND; 4y psome taxes to the ISLAND as residents; and 5)
purchase a residence costing a minimum of $$$$$hibE R-1 at pp. 166, 170; Exhibit P-1 at tab 5.
PETITIONER 2 also testified that in order to purshdheir ISLAND home, the Petitioners went through
vigorous interviews and had to agree to becomdeass and pay a tax of %%%%% on all of their woidtdw
income.

21. After remodeling and restoration work, the ABID home cost in excess of $$$$3$.
Exhibit P-1 at tabs 3, 10; Exhibit R-1 at p. 186e home, which was originally builtin YEAR, costsid of (
WORDS REMOVED ). The home had 7,500 squaredtleting space and was valued at approximately
$$$$$ when the Petitioners sold it in YEAR. ExhiliR-1 at p. 166.

22. PETITIONER 2 also testified that the Petitiaemployed a full-time housekeeper
and gardener for the property, but did not owntdacle on the island because ( WORDS REMOVED ot F
this reason and because ( WORDS REMOVED ), PEINER 2 stated that the Petitioner used a local cab
company for their transportation needs on the islaRETITIONER 2 also stated that the Petitionessew
listed in the local telephone directory and wermlned in a history organization and a club onittand.

23. In both of the Petitioners’ passports and ti@grtificates of Registration” issued by
the ISLAND, the final stamp, dated August 20, 199d@tes that the Petitioners were “given leavenaain in
ISLAND for an indefinite period.” The prior stampgere all for one-year periods because, according t
PETITIONER 2, the Petitioners had not renounceit theited States citizenship. PETITIONER 2 testifi
that under ISLAND law, the Petitioners were, ndvelss, eligible for permanent status after fiagenhich

they were granted as indicated on their passpods$tee ISLAND Certificates of Registration. ExhiBi1 at
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tab 29; Exhibit R-1 at p. 15. PETITIONER 2 alsatstl that she and her husband were finally affotded
opportunity to vote and did vote in elections oa EBLAND.

24, PETITIONER 2 stated that when the Petitionerged to the ISLAND, they intended
to remain there indefinitely. However, in 1997, T’RHONER 1 took COMPANY A public and beginning in
1997, the stock of COMPANY A was traded publiclythe STOCK EXCHANGE. During that period,
PETITIONER 1 sold a large quantity of stock andeisted heavily in tax-exempt municipal bonds. 197.6r
1998, the ISLAND changed its income tax laws toitdgrest earned on previously tax-exempt municipal
bonds. The Petitioners submitted a letter PETITERNL wrote to a chartered accountant in ISLAND
explaining that he could no longer be a residedSbAND because of the law change. For this ammiot
reasons stated by PETITIONER 2, the Petitionersaibégking steps to move from ISLAND in early 1998.
Exhibit R-1 at pp. 164, 165, 182.

25. In April 1998, the Petitioners purchased tA&NRH in CITY 2, STATE 1 for a price
in excess of $$$$$. The Petitioners placed trairdion the ISLAND on the market in June 1998, asold
in May 1999. Exhibit R-1 at p.167. In May 199&e Petitioners purchased a Chevrolet Silveradd &TE&

1 for use at the ranch, which they insured throa@TATE 1 insurance agency. Exhibit P-1 at tab 21.

26. The Petitioners shipped their personal ptgpleom the home on the ISLAND
directly to the RANCH in STATE 1. Shipping infortian shows that furniture and other household itéras
weighed in excess of ##### tons were shipped bindday 1999 and delivered to the RANCH in July 299
Exhibit P-1 at tab 9. PETITIONER 2 testified thia¢ Petitioners did not have to pay any “duty’tbese
items because the U.S. Government considered thhvésave been residents of ISLAND.

27. Because ( WORDS REMOVED ) Petitioners spesiggnificant amount of time
refurbishing and remodeling the property. ( SENCES REMOVED ). Until the remodeling and

restoration was complete, the Petitioners alsdedsiheir home in COUNTRY, and when in Utah, their
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condominium in CITY 3. The Petitioners spent apprately $$$$$ to remodel and refurbish the prgopert
Exhibit R-1 at pp. 16, 167. PETITIONER 2 testifinht the Petitioners intended the RANCH to berthei
residence, except for spending winters in COUNTRY.

28. The Petitioners began attending social aclevents in STATE 1 as early as August
1998, as evidenced by notes received by PETITIOMERXxhibit R-1 at p.213.

29. COMPANY A provided PETITIONER 1 a computedanther office equipment in
COUNTRY, the ISLAND, and STATE 1 to monitor COMPANKX's activities from afar. However,
PETITIONER 1 also traveled periodically to Utah farard and other corporate meetings. Exhibit Rgl a
165. PETITIONER 2 testified that her husband inemEfaxes almost daily concerning the businesg;twiie
would review.

30. PETITIONER 2is, by trade, a ( X ) and, dgrihe audit period, was associated with
COMPANY B. Exhibit R-1 at p. 165. PETITIONER @stified that she would take orders from friends
throughout the year, and during the Christmas sedsave the orders filled at COMPANY B when the
Petitioners were in CITY 3 for the holidays.

31. The Petitioners have employed persons inedtions where they owned homes to
assist them in handling their business affairsranding their various properties. The Petitiorarployed
EMPLOYEE 1 in COUNTRY for a number of years to hinitheir affairs there, such as the overseeing the
payment of the staff and maintenance of the prgpéntCITY 2, STATE 1, the PETITIONERS retained to
oversee the management of the RANCH. When thdidhetis lived on the ISLAND, they retained
EMPLOYEE 2 of the firm COMPANY P to handle the pamhof the Petitioners’ personal expenses using a
bank account at FINANCIAL INSTITUTION B in CITY 6COUNTRY 2. Exhibit R-1 at p. 162.

32. The Petitioners also had CITY 3-based emplope€3OMPANY A receive and

collect mail for the Petitioners and pay varioukshielated to the CITY 3 real property, as wellcser
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personal expenses. Many items of the Petitiormaesl, including some that concerned financial asx t
matters, were mailed to a post office box owne€@®MPANY A. Exhibit R-1 at p. 162. PETITIONER 2
testified that her husband would sign checks aaeHé¢hem for the employees of COMPANY A to payaiart

of their bills.

33. The Petitioners’ U.S. federal tax returnsthfar tax years at issue were prepared by
PERSON A. The Petitioners’ 1997 return, which wigged by the Petitioners in April 1998, shows the
Petitioners’ address to be on the ISLAND. Exhiil at pp. 18-35. In a letter to the Internal &aye
Service (“IRS”) dated October 6, 1998, PERSON Avjated the IRS with a Power of Attorney and indicate
that the Petitioners were U.S. citizens who mairttair principal residence in COUNTRY where mailice
is unreliable. Exhibit R-1 at p. 65. Also in Ootw 1998, the Petitioners submitted a change akeaddorm
to the IRS in which they indicated that their otitieess was on the ISLAND and that their new addvassn
STATE, COUNTRY. Exhibit R-1 at p. 63. The Petiters’ 1998 and 1999 federal returns show the
Petitioners’ address to be at their home in STATBUNTRY. Exhibit R-1 at pp. 36 - 62. In additiche
IRS used the Petitioners’ ISLAND address to maibice informing the Petitioners that the agenayiade
a change to their 1995 federal tax return. ExHibilt at tab 6.

34. During the audit period, the Petitioners baekeral bank accounts with FINANCIAL
INSTITUTION, where they had the services of a peaddanker. The accounts used either the Petisbne
CITY 2, STATE 1 address or their CITY 3 post offivex address. Exhibit R-1 at p.173. PETITIONER 2
also stated that some account information was teebbth locations. The Petitioners also had twntjo
checking accounts at FINANCIAL INSTITUTION C in CYT2, STATE 1, at least one of which was opened
prior to May 1998. Exhibit R-1 at p. 279. Thegalmaintained a brokerage account with FINANCIAL
INSTITUTION E that contained assets of approxima$di$$$, which appears to have been opened in 1998.

Exhibit R-1 at pp. 366, 370 - 372.
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35. PETITIONER 1 was originally issued a Utah drisdicense in 1942 and had it

renewed for the last time in 1998, when he updaietitah address to the STREET condominium in C3TY
Exhibit R-1 at pp. 70, 224. PETITIONER 2 was orally issued a Utah driver’s license in 1967 and
renewed it until it expired in 2002, at which tistee obtained a STATE 1 driver’s license. Exhibit Bt pp.

71, 225. PETITIONER 2 testified that PETITIONERdd not obtained a STATE 1 driver’s license because
his Utah driver’s license was still valid when hresped away in 2003.

36. PETITIONER 1 held a COUNTRY driver’s licensentinuously from 1989 until
shortly before his death in 2003. PETITIONER 2 wk® issued a COUNTRY driver’s license, which she
also allowed to expire. PETITIONER 2 stated thetPetitioners retained a Utah driver’s licensieniving
outside of the United States because rental carcaggewould not accept a COUNTRY driver’s licensd a
because they needed them to drive when visitirgta.

37. During the audit period, PETITIONER 1 sawuaniver of doctors in a number of
States. In 2000, PETITIONER 1 had ( SURGERYN)CITY 3. PETITIONER 1 was diagnosed with
HEATH CONDITION and was treated by: 1) DOCTOR 1jmternist at the HOSPITAL in CITY 5, STATE
2; 2) DOCTOR 2, a HEALTH CONDITION specialisttae HOSPITAL 2 Institute in CITY 6, STATE 3,
who performed surgery in 2001; 3) doctors at theSROAL 3 in CITY 3; and 4) DOCTOR 3 in STATE,
COUNTRY to remove stitches, dressings and bandagesthe 2001 surgery. In 2002, PETITIONER 1 also
had SURGERY in CITY 3, after DOCTOR 4, his physicia CITY 2, STATE 1, declined to perform the
surgery due to possible complications arising fREETITIONER 1's HEALTH CONDITION. Exhibit R-1 at
pp. 169-170. A medical report, dated DATE andadéd by DOCTOR 5 at HOSPITAL 4 in CITY 3, Utah,
includes a statement indicating that PETITIONERdrfently resides in CITY 2, STATE 1 with his wife

WORDS REMOVED ).” Exhibit P-1 at tab 18.
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38. During the audit period, the Petitioners cdvaeY EAR CAR that was garaged at their
CITY 3 condominium. This vehicle was insured tlgbithe same company that provided homeowner’s
insurance for the condominium. It appears thatikhicle’s registration may have been lapsed dusime
portion of the audit period, as the Petitionersenmovided a vehicle by COMPANY A or one of itsilédfes
whenever the Petitioners were in CITY 3. ExhibilRt pp. 171-172.

39. For many years, the Petitioners have beeohiad in the activities of the
HISTORICAL CENTER (“Historical Center”), which istated in CITY 2, STATE 1. PETITIONER 1 began
his association with the Historical Center in YEAR served on its Board of Directors for many yp&es to
his death. PETITIONER 2 was and continues to lizedg involved with the Historical Center. The
Petitioners have donated in excess of $$$$3$ tostifiee Historical Center, most of it coming in thet few
years of PETITIONER 1’s life. Testimony of PETITNER 2; Exhibit R-1 at p. 172; Exhibit P-1 at tab 15
1999 or 2000, the Petitioners also contributed $38%he POLITICAL CAMPAIGN of CANDIDATE, who
ran for Congress in STATE 1. Exhibit R-1 at p. 175

40. The Petitioners claim that they were not mesbEany club in Utah during the audit
period.

41. Salt Lake County election records show tEERIPIONER 1 voted in the 1992, 1994,
1996, 1998 and 2000 general elections held in Haimetimes by absentee ballot. Exhibit R-1 at3p. 8
Records also show that PETITIONER 2 voted in a J@86ary election and in the 1992, 1994, 1995, 1996
1997, 1998 and 2000 general elections held in Ukhibit R-1 at p.86. The Petitioners claim ttregy
continued to vote in Utah elections because thiirgry residence was outside of the United Statad 1989
through 2001.

42. PETITIONER 2 testified that CITY 3 was thébtaf their air travel during the audit

period.
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43. The entities that reported the Petitionarsbime to the IRS during the audit period
mailed the forms (such as W-2's, 1099’s) to theti@atrs at a variety of addresses. For exampl&9b7,
there is evidence of eight forms, with three serthe Petitioner’s post office box in CITY 3, faiar their
STREET condominium in CITY 3, and two to their ISNB address. Exhibit R-1 at pp. 92-93, 113. In8,99
four were sent to the post office box, three tocivedominium, and one to COUNTRY. Exhibit R-1 jat 4-
95, 114. In 1999, four were sent to the post effiddress, three to the condominium, and two toISTRY .

Exhibit R-1 at pp. 96-97. In 2000, eight weretderthe post office box, four to the condominiwmg two to
COUNTRY. Exhibit R-1 at pp. 98-100, 116. In 2004elve were sent to the post office box, two te th
condominium, four to COUNTRY, and one to STATEEXhibit R-1 at pp. 101-105, 117. In 2002, sevamtee
were sent to the post office box, two to COMPANYnAare of the Petitioners, three to COUNTRY, ftur
STATE 1, and two to the condominium. Exhibit RtJpp. 106-112, 118.

44, PETITIONER 1 passed away in STATE 2 on Mag®&)3. On May 8, 2003,
PETITIONER 1’s son filled out his father's STATEJ2ath certificate and indicated that PETITIONER 1's
“usual residence” was in CITY 2, STATE 1 and thit ‘previous state of residence” was the ISLAND.
Exhibit P-1 at tab 30.

Number of Days Present in Utah

45. The Division also contends that the Petitist@ve not shown that they were present
in Utah for less than 183 each year and, as atrefiduld be found to be Utah resident individdatgax
purposes for all six years at issue. The PetitnRim otherwise.

46. PETITIONER 2 testified that neither she nBTPTIONER 1 was in Utah for 183 or
more days in any of the years at issue. Sheitabtiat PETITIONER 1 was cognizant of the 183-oagod
that is set forth in Utah law concerning residefocyax purposes and that he consciously ensuegcahdither

of them was present in Utah for this number of daysy year at issue. She stated that PETITIONEKRpt
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records of the days they were present in Utah,dm#ts not know where these records are because
PETITIONER 1's office at COMPANY A was cleared autien the company was sold to COMPANY in late
YEAR. PETITIONER 2 stated that she never thouglkeep her husband’s records because she hadano ide
they would ever be needed.

47. Once the Division issued its assessments, HENER 2 stated that she spent many
hours researching her personal records to tryltulege the number of days the Petitioners wersegurein
Utah each year. For the years at issue, PETITIORESStified that she consulted her journals aiherot
records, including airline tickets, bills, and ajpaccounts, and determined the number of days thesrds
showed the Petitioners to be outside of Utah eaah yin each case, she determined that the Petifovere
outside of Utah more than 183 days per year.

48. Using this methodology, PETITIONER 2 calcutatieat at a maximum, she or her
husband was present in Utah for a maximum of 142 aa1997, 164 days in 1998, 129 days in 1999, 110
days in 2000, 120 days in 2001, and 161 days ir2 2@Xxhibit R-2. PETITIONER 2 also stated that she
believes these numbers are overestimations beshasatributed any day for which she could notrisire
the Petitioners’ location to Utah and because slieues they were outside of Utah for a portiothefperiods
for which she could not find records.

49. The Division asks the Commission to find thatPetitioners’ evidence is inadequate
to show that they were not in Utah for 183 or nabags each year at issue. However, there is, littény,
evidence to disprove or call into question PETITER?2’s assertions and calculations. As a redhst, t
Commission finds that neither of the Petitioners waesent in Utah for 183 or more days for anhefiears

at issue.
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Source Income Information

50. In its Statutory Notices for the 1997, 1998 4999 tax years, the Division only
assessed additional income tax to PETITIONER Jlesétstatutory Notices show that the Division cakeal
its assessments for these three years based o IRENER 1 having a “single” filing status and bemgitled
to one exemption. Exhibit R-1 at pp. 1, 3, 5.

51. When the Division issued its Statutory Nctifoe the 1997, 1998 and 1999 tax years,
it did not have access to the Petitioners’ fedipaketurns to determine the total amount of thigiBeers’
federal adjusted gross income (“FAGI") for thesarge When “estimating” the additional tax duets i
Statutory Notices for these years, the Divisioinestied FAGI by totaling those items of income repdito
the IRS and to which it had access. Exhibit R{pa92-97. The Division obtained access to thgiGeers’
federal tax returns for these three years duriadpdaring process. For each of these three ylea@mmnount of
FAGI the Division estimated on its Statutory Noiceas less than the actual amount of FAGI showthen
Petitioners’ federal return. Exhibit R-1 at pp315, 18, 36, 52, 121, 123, 125.

52. The Petitioners’ federal returns for the 19998 and 1999 tax years also show that
the Petitioners’ filing status was “married filijmnt” and that they were entitled to three exempsifor the
1997 tax year and two exemptions for both the 18881999 tax years. Exhibit R-1 at pp. 18, 36,124,
123, 125.

53. RESPONDENT REP. 2 testified that the Dividiar access to the information on
the Petitioners’ “married filing joint” federal natns for the 2000, 2001 and 2002 tax years wheDitfision
issued its Statutory Notices for these years. EkR-1 at pp. 119-120. Accordingly, the amounEaiGl
shown on the Petitioners’ federal returns for 2AIM1 and 2002 is the same FAGI that the Divisisgduo
estimate the Petitioners’ tax liability on its Sty Notices for these years. Exhibit R-1 atp®, 11, 119-

120, 127, 129, 131.
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54. Although the Division’s Statutory Notice fdret 2001 tax year is based on a filing
status of “married filing joint,” the Division detined that the Petitioners were entitled to onhe o
exemption. Exhibit R-1 at p. 9. Information reaal from the IRS concerning the Petitioners’ 208defal
return shows that the Petitioners were entitletivibexemptions for this year. Exhibit R-1 at p912

55. At the Formal Hearing, the Division assertet its assessments for the 1997, 1998
and 1999 tax years were incorrect and should hse@vo reflect the information shown on the Ratiéirs’
federal tax returns. The Division stated that sfiljig its Statutory Notices to reflect this infortioa would
result in a much higher tax liability for one oftthree years (1997) and a lower assessment fothibetwo
years (1998 and 1999).

56. The Division sought the revisions for the 199908 and 1999 tax years subsequent to
issuing its Statutory Notices for each of thesegie@here is no evidence to show that any of tregsions is
the result of a change or correction of federadlde income that was required to be reported andhizh the
Division had no notice at the time it issued itat@tory Notices.

57. For the 1997 tax year, the Division originalfimated PETITIONER 1's FAGI to be
$$$$$, while the Petitioners’ joint federal retshrows their FAGI to be $$$$$. Exhibit R-1 at pAld, 121.

58. The Division estimated an FAGI of $$$$$ foBT®y adding a number of items of
income that were reported to the IRS in either HFEDNER 1's name alone or in PETITIONER 1 and

PETITIONER 2's names together. Exhibit R-1 at@p-93. The Petitioners’ FAGI of $$$$$, as shown on

3 At the Formal Hearing, the Division asserted thiaad preliminarily calculated the new tax liktlyi
for each of the three years, but was not readgitanait to exact amounts due until Division direcipgproved
the calculations. In its Post Hearing Brief, thHeiflon showed the effect of revising its origiaaksessments to
reflect the FAGI shown on the Petitioners’ 199798 @nd 1999 federal returns. For the 1997 tax, year
revisions would increase the Petitioner's additidaa liability (not including penalties and intstg from
$$$$$, as shown on the Statutory Notice, to $$F%$.the 1998 tax year, the revisions would redbegax
liability from $$$$$ to $$$$$. For the 1999 tavayethe revisions would reduce the tax liabiliyrfr $$$$$
to $$$$3.
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their 1997 federal return, is based not only onithes of income that comprise the Division’s angi

estimate of FAGI, but also on additional itemsrafdme. Exhibit R-1 at pp. 18-35. On the followaitart,

the items of income that the Division used to eatevan FAGI of $$$$$ are compared to the itemsarfrne

that comprise the FAGI of $$$$$ as reported orPgititioners’ 1997 federal tax return (the additldteans of

income not originally assessed by the Divisionwhich the Division asks the Commission to includei

revised assessment are highlighted):

1997 Items Items Originallycluded
of Income in Divigi¢s Estimate of FAGI

on Statutory Notice

Items That Comprise
FAGI on 1997 Fedal Return
(“netnitems highlighted)

Wages:
PETITIONER 1 (COMPANY A) $$55$ $$5$$
PETITIONER 2 (COMPANY B) $$5$$
Schedule B Taxable Interest:
FINANCIAL INSTITUTION (PETITIONER 1) $$5$$
$$5$$
FINANCIAL INSTITUTION (PETITIONER 1)
$$$$$
FINANCIAL INSTITUTION (PETITIONER 2)
$$$$$
Schedule B Taxable Dividends:
COMPANY D $$5$$
COMPANY E $$$$$
COMPANY F $$5$$ $$5$$
COMPANY G $$55$ $ES$
Capital Gain Distributions ($$$%$9%)
Schedule D Capital Gains and Losses:
( # ) Shares COMPANY H $$$$$
( # ) Shares COMPANY A $$55S$
Losses from Partnerships, “S” Corps,
(from Schedules K-1) (5%
Capital Gain Distributions: $$55$
COMPANY F Fund $$$$$
COMPANY G $$$$$
4 Items of income earned by PETITIONER 2 that wepmrted to the IRS for each year at issue include

wages income reported by COMPANY B and interestrime reported by FINANCIAL INSTITUTION.

Exhibit R-1 at pp. 113-118.
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Form 4797 Sale of Business Property:

COMPANY | $555%
Pensions / Annuities:
Gross Dist. from FINANCIAL INSTITUTION B $SE $555$

Schedule E Passive Income or Loss
From Partnerships and “S” Corps

COMPANY | (P) $5$$$
COMPANY | (P) $5$5$
COMPANY J (P) ($5555)
Other Income:
COMPANY |
(guaranteed payment) $$5$$ $$$$$
TOTAL 1997 FAGI _ 33353 _$33$$

59. For the 1998 tax year, the Division originalfimated PETITIONER 1's FAGI to be
$$$$$, while the Petitioners’ joint federal retshrows their FAGI to be $$$$$. Exhibit R-1 at p8&, 123.

60. Again, the Division estimated an FAGI of $$$6%1998 by adding a number of
items of income that were reported to the IRS. iEkR-1 at pp. 94-95. The Petitioners’ FAGI ofi$5, as
shown on their federal return, is based on thegttma Division originally assessed plus severatioitems.
Exhibit R-1 at pp. 36-51. As before, the followialgart is a comparison of the items the Divisioadut
estimate an FAGI of $$$$$ and the items that cosepie FAGI of $$$$$ as reported on the Petitioners
1998 federal tax return. (Again, the additionahit of income not originally assessed by the Diniiut

which the Division asks the Commission to includeirevised assessment are highlighted):

1998 Items Items Originallncluded Items That Comprise
of Income in Divigiés Estimate of FAGI FAGI on 1998 Feded Return
on Statutory Notice (“neitems highlighted)
Wages:
PETITIONER 1 (COMPANY A) $33$% $5$$$
PETITIONER 2 (COMPANY B) $3$$$
Schedule B Taxable Interest:
FINANCIAL INSTITUTION $55PS $$$5$
FINANCIAL INSTITUTION C $53$$ RN
FINANCIAL INSTITUTION D $555% $$$$$
Schedule B Taxable Dividends:
COMPANY G $53$$
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Schedule D Capital Gains and Losses:

COMPANY K Shares $E5PS$
Capital Gain Distributions:
COMPANY G $533$ $$$5$
Pensions / Annuities:
Gross Dist. from FINANCIAL INSTITUTION B R $$$5$

Schedule E Passive Income or Loss
From Partnerships and “S” Corps

COMPANY J ($$%9)
TOTAL 1998 FAGI _ $3$%% _$35$%

61. For the 1999 tax year, the Division originalfimated PETITIONER 1's FAGI to be
$$$$$, while the Petitioners’ federal return sh&<I to be $$$$$. Exhibit R-1 at pp. 5, 52, 125.

62. Again, the Division added a number of itemdnaome reported to the IRS to
estimate an FAGI of $$$$$ for 1999. Exhibit R-ppt 96-97. The Petitioners’ FAGI of $$$$$, asighon
their federal return, is based on the items théslitim originally assessed plus several other itéxbkibit R-1
at pp. 52-69. The following chart is a compariebthe items the Division used to estimate an FAB$$$S
and the items that comprise the FAGI of $$$$$ psnted on the Petitioners’ 1999 federal returnggif, the
additional items of income not originally assedsgthe Division but which the Division asks the Goission

to include in a revised assessment are highlighted)

1999 Items Items Originallncluded Items That Comprise
of Income in Divigits Estimate of FAGI FAGI on 1999 Fedal Return
on Statutory Notice (“neintems highlighted)
Wages:
PETITIONER 1 (COMPANY A) P53 $$$$$
PETITIONER 2 (COMPANY B) $$5$$
Schedule B Taxable Interest:
FINANCIAL INSTITUTION $$55$ $$$$$
FINANCIAL INSTITUTION (PETITIONER 2) $$$$$
FINANCIAL INSTITUTION C $$55$ $$5$$
FINANCIAL INSTITUTION D $$55$ $$5$$
U.S. Treasury Department $$55$
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Schedule B Taxable Dividends:

COMPANY G $55$$
Schedule D Capital Gains and Losses:

Gains and Losses from Various

Stocks and Investment Funds $53$%
Capital Gain Distributions:
COMPANY G $555$ $555%
Pensions / Annuities:
Gross Dist. from FINANCIAL INSTITUTION B $5$$$ $533%

Schedule E Passive Income or Loss
From Partnerships and “S” Corps

COMPANY J ($9$59%)
COMPANY L ($5$5%)
TOTAL 1999 FAGI $535$ $555$

63. For the 2000 tax year, the Division’s estin@tEAGI at $$$$3$ is identical to the
Petitioners’ FAGI as reported to the IRS and showaccount transcripts the Division received frbmIRS.
Exhibit R-1 at pp. 7, 119, 127. Some of the sdpdtams of 2000 FAGI can be determined from the20
federal transcripts, while others can be determirad the income reported directly to the IRS. BkHR-1 at
pp. 98-100, 116, 119, 127-128. Neither party sttiechia copy of the Petitioners’ 2000 federal tenrg
which might have provided a more explicit itemipatiof income. Based on the available informattbe,

Commission determines that the Petitioners’ 200G Faf $$$$$ can be segregated as follows:

2000 Items Items that Comprise FAGI
of Income on 2000 Federal Return
Total Wages: Shown on federal transcript: $$55$
PETITIONER 1 (COMPANY A): $$5$$
PETITIONER 2 (COMPANY B): $$$
Schedule B Taxable Interest:
FINANCIAL INSTITUTION $$5$$
FINANCIAL INSTITUTION
$$$$$
FINANCIAL INSTITUTION (PETITIONER 2) $$5$$
FINANCIAL INSTITUTION C $$5$$
FINANCIAL INSTITUTION D $$5$$
Schedule D Capital Gains and Losses:
Loss shown on federal transcript (P$$%)
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COMPANY M:
Unknown Losses:
Pensions / Annuities:
Gross Dist. from FINANCIAL INSTITUTION B
Social Security:
Taxable Benefits:
Schedule E Passive Income or Loss
From Partnerships and “S” Corps
Unknown Loss
Income: COMPANY J (P)

Total of ltems Shown on Documents Submitted

$58$$
$%$%)

$SES
$58$$
($$55%)
$S8$$
$58$$

Minus: Excess FAGI (presumed to be unknown)loss($$$$3)

TOTAL 2000 FAGI

__ 3883

64. For the 2001 tax year, the Division’s estin@tEAGI at $$$$3$ is identical to the

Petitioners’ FAGI as reported to the IRS and showaccount transcripts received from the IRS. BkR-1

at pp. 9, 120, 129. Some of the separate iten®)01 FAGI can be determined from the 2001 federal

transcripts, while others can be determined froennicome reported directly to the IRS. Exhibit RtJp.

101-105, 117, 120, 129-130, 133-140. Neither marbmitted a copy of the Petitioners’ 2001 fedezalrn,

which might have provided a more explicit itemipatiof income. Based on the available informattbe,

Commission determines that the Petitioners’ 200G Faf $$$$$ can be segregated as follows:

2001 ltems
of Income

Total Wages: Shown on federal transcript
PETITIONER 1 (COMPANY A):
PETITIONER 2 (COMPANY B):

Schedule B Taxable Interest:

Shown on federal transcript

Three FINANCIAL INSTITUTION 1099 Int. Forms:

Three non-Utah 1099 Int. Forms:
Schedule B Taxable Dividends:
Shown on federal transcript
(Two 1099 Div. Forms total $$$$3$)
Schedule D Capital Gains and Losses:
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Loss shown on federal transcript SEH
COMPANY M: $5$$$
Unknown Losses: ($55%9)
Pensions / Annuities:
Gross Dist. from FINANCIAL INSTITUTION B $53$$
Social Security:
Taxable Benefits: $553$

Schedule E Passive Income or Loss
From Partnerships and “S” Corps

Nonpassive Loss shown on federal transcript ($$3%9)
COMPANY N: (5%
COMPANY L: $36$9)
Unknown Losses: ($55%9)

TOTAL 2001 FAGI _ $8%%

65. For the 2002 tax year, the Division’s estinatEAGI at $$$$$ is identical to the
Petitioners’ FAGI as reported to the IRS and showaccount transcripts received from the IRS. BkR-1
atpp. 11, 131. Some of the separate items & E@@I can be determined from the 2002 federaktrapts,
while others can be determined from the incomenteddalirectly to the IRS. Exhibit R-1 at pp. 10621118,
131-132, 141-148. Neither party submitted a cdph® Petitioners’ 2002 federal return, which mighte
provided a more explicit itemization of income. sBd on the available information, the Commission

determines that the Petitioners’ 2002 FAGI of $$8&f be segregated as follows:

2002 Items Items that Comprise FAGI
of Income on 2002 Federal Return
Total Wages: Shown on federal transcript $$5$$
PETITIONER 1 (COMPANY A): $55$$
PETITIONER 2 (COMPANY B) $535$$
Schedule B Taxable Interest:
Shown on federal transcript $$$$$
Four FINANCIAL INSTITUTION 1099 Int. Forms: $53$$
Two non-Utah 1099 Int. Forms: $$5$$
Schedule B Taxable Dividends:
Shown on federal transcript $$$$$

(Seven 1099 Div. Forms total $$$$3)
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Schedule D Capital Gains and Losses:

Loss shown on federal transcript (PS533)
Nat’l Financial Data Servs: $53$$
Unknown Losses: ($55%9%)

Pensions / Annuities:

Gross Dist. from FINANCIAL INSTITUTION B $555$
Social Security:

Taxable Benefits: $5$$%

Schedule E Passive Income or Loss
From Partnerships and “S” Corps

Nonpassive Loss shown on federal transcript ($$3$9)
COMPANY N: ($55%9%)
COMPANY L: £$59%)
Unknown Losses: ($55%9%)
TOTAL 2002 FAGI _3F3
66. In order for the Commission to determine whetbr not each item of income

identified above is Utah source income, the Comionisasked both parties to address the sourcing issu
their respective post-hearing briefs.

67. On page 7 of the Division’s brief, the Divisistated that it “cannot determine what
portion of the audit is Utah source income if tHETIPTIONERS are found not to have a domicile in Utah
However, the potential Utah source income was ifledtby RESPONDENT REP. 2 at the hearing.”
Furthermore, on page 12 of its brief, the Divisstaited that “[i]f no finding of domicile is madég Division
should work with the Petitioners to determine wh@tions of their income constitutes Utah sourceime.”

68. On pages 15 through 17 of the Petitionergfhitie Petitioners discussed whether or
not several items of their income were Utah soimceme. However, there are other items of incosse,
explained below, that the Petitioners, as well,ritdaddress.

69. PETITIONER 1's Wages from COMPANY.AThe Petitioners contend that this

income is not Utah source income, arguing that FEJNER 1 worked as a consultant for COMPANY A
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while he was outside of Utah and that he did nokvroUtah. Atthe Formal Hearing, RESPONDENT REP.
2 testified that PETITIONER 1's wages from COMPAMYshould be considered Utah source income.

a. PETITIONER 2 testified that after the Petitimmenoved from Utah in 1989,
PETITIONER 1 did most of his work for COMPANY A wiever they were living. She testified that
PETITIONER 1 would receive daily faxes from the gamy’s various terminals showing the “daily numbers
which he would check. PETITIONER 2 also testifiedt PETITIONER 1 was present in Utah in YEAR for
more time than usual because this was the year GXWPA was taken public and he was needed in Utah to
work out many of the details and to attend confeesrwith investors. Otherwise, PETITIONER 2 téestif
that PETITIONER 1 only needed to be in Utah threfor times a year for board meetings. In ExHiait at
p. 165, the Petitioners also indicate that PETITER\L attended COMPANY A board and other corporate
meetings in Utah during the years at issue.

b. When COMPANY A completed the IRS W-2 Forms tpat PETITIONER 1's
wages for the 1998 and 1999 tax years, it left B@xwhich shows the amount of “state wages,” blank.
Exhibit R-1 at pp. 49, 62. The Petitioners claimattthis proves that PETITIONER 1's wages from
COMPANY A are not Utah source income.

C. Notwithstanding the manner in which COMPANY Angaleted PETITIONER 1's
W-2 Forms, RESPONDENT REP. 2 testified that theesaghould be considered Utah source income because
COMPANY A reported the wages to the Utah Departnoéi/orkforce Services. Exhibit R-1 at p. 73.

70. PETITIONER 2's Wages from COMPANY. BThe Petitioners contend that this

income is not Utah source income, arguing that FEJNER 2 worked as an independent contractor for
COMPANY B while outside of Utah. RESPONDENT RERe&tified that PETITIONER 2's wages from

COMPANY B should be considered Utah source income.
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a. PETITIONER 2 testified that she began workingCOMPANY B as AN
EMPLOYEE in 1976. PETITIONER 2 stated that durihg years at issue, the manager of COMPANY B
allowed her to “come and go as she pleased” and lgavthe option to work at Christmas if the Patigirs
were in CITY 3 for the holidays. PETITIONER 2 aksstified that she sold ( X ) to customers algsf
Utah and when she was in CITY 3, she would brirgligt of items she had sold to COMPANY B so the
items could be sent out to her customers.

b. RESPONDENT REP. 2 testified that PETITIONERIi@&me should be considered
Utah source income because COMPANY B reported rtkenne to the Utah Department of Workforce
Services and because COMPANY B, when completing PENER 2's W-2 Forms, reported the income as
“Utah wages” in Boxes 15 and 17. Exhibit R-1 at p@, 69, 74.

71. Interest IncomeThe Petitioners argue that the interest incdmeg earned for all
years at issue is derived from “intangible persgmaperty” and not derived from property employedi
trade, business, profession or occupation carnad btah. For these reasons, the Petitionerstdsaenone
of their interest income should be considered Wtalrce income. RESPONDENT REP. 2, on the othat,han
testified that those items of interest income reggbby a Utah bank, such as FINANCIAL INSTITUTION,
could be Utah source income.

a. 1099 Int. Form information shows that theri@séincome at issue was earned either
by PETITIONER 1 alone, by PETITIONER 2 alone, anjty by PETITION 1 and PETITIONER 2. Exhibit
R-1 at pp. 98-112, 116-118, 134, 143.

b. There is no evidence to suggest that anyeirterest at issue was earned from

property employed in a trade, business, professiatcupation carried on in Utah.
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72. Dividends IncomeThe Petitioners assert that the dividend inctmdPetitioners

earned during all six years is not Utah sourcerme0oAt the hearing, RESPONDENT REP. 2 did nottifien
any of the Petitioners’ dividend income as potétdiah source income.

73. Stock and Investment Fund Income and Ca@iah Distributions (as reported on

Schedule D of federal returnsYhe Petitioners assert that gains realized ttoersale of stock are derived

from intangible personal property and, as a reatdtnot sources of Utah income for taxpayers ditedian a
location other than Utah. Atthe hearing, RESPONDREP. 2 did not identify any income earned fromn t
sale of stock as being potential Utah source income

a. For the 1997 tax year, the Petitioners inaudd=AGI gains from the sale of ( # )
shares of COMPANY M and ( # ) shares of COMPANY Exhibit R-1 at p. 22. For the 1998 tax yeag, th
Petitioners included a gain from the sale of COMAANshares. Exhibit R-1 at p. 40. For the 1999&ar,
the Petitioners included gains and losses frons sdlearious stocks and shares of investment fukahibit
R-1 at pp. 57, 60.

b. It appears that the Petitioners’ FAGI for th@202001 and 2002 tax years included
gains or losses resulting from the sale of stoskwall. However, because neither party submithed t
Petitioners’ federal returns for these years, #taits of the sales and the amounts of the gaifssses are
indeterminable from the available information. EB{hR-1 at pp. 98-112, 139, 147.

74. Net Long-Term Loss from Partnerships, S Cotimmg, etc. (as reported on Schedule

D of federal returns) This type of loss is evident only on the Petiics’ 1997 federal return, on which the

Petitioners included a net long-term loss of $$Bdfieir FAGI. Exhibit R-1 at p. 22. Neither paexplained
what the loss related to and whether or not theilb&/tah source income (or a Utah source loss).

75. Capital Gain Distributions (as reported on Sciee D of federal returns)Neither

party addressed whether the Petitioners’ capiial diatributions were Utah source again.
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a. The Petitioners appear to have included this tfpncome in their FAGI for each
year at issue. Exhibit R-1 at pp. 22, 40, 57, 92:1

b. For the years at issue, the 1099 Div. Formshintwcapital gains distributions were
reported were issued by COMPANY H, COMPANY G andMIFANY F

76. Form 4797 Sale of Business Property for COMPANYCOMPANY I). On the

Petitioners’ 1997 return, they included $$$$$ itoime realized from “the transfer of assets andlitigls of
COMPANY | by PETITIONER 1 to, COMPANY A solely inxehange for the company’s voting stock in
August, 1998." Exhibit R-1 at pp. 28-29, 34-35.

a. RESPONDENT REP. 2 testified that COMPANY | hddtah identification number,

but stated that there was insufficient informat@know whether or not this income was Utah soimoeme.

b. PETITIONER 2 testified that she had heard of (MY |, but did not know what
the Petitioners’ involvement was in that entityevdrtheless, the Petitioners did not discuss whethet this
income was Utah source income.

C. 1099 Misc. Form information shows that COMPANY address was in CITY 3,
Utah. Exhibit R-1 at p. 93.

d. No party provided evidence concerning the assetdiabilities of COMPANY | that
were transferred to COMPANY A and resulted in t88$$ of income from the sale of business property.

77. Pension or AnnuityFor the six years at issue, PETITIONER 1 reckard reported

pension or annuity income as part of the PetitisneAGI for each year. Exhibit R-1 at pp. 18, 8@, 135,
143.
a. RESPONDENT REP. 2 stated that the pension anignimcome could be Utah

source income because copies of the 1099-R Foimostireg this income for 1998 and 1999 show that the
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income is related to COMPANY A. Exhibit R-1 at l., 68. The Petitioners did not address whettisr t
income was Utah source income.

b. Information on the 1099-R Forms that repoRETITIONER 1's pension or annuity
income for the years at issue shows the “payeth®fincome to be:

COMPANY A
FINANCIAL INSTITUTION B. As Payor
ADDRESS
CITY, STATE zIP

Exhibit R-1 at pp. 51, 68, 93-94, 96, 99, 103, 110.

78. Passive Income or Loss from Partnershipsregpon Schedule. BRESPONDENT

REP. 2 testified that the partnerships identifiedtiee Petitioners’ Schedules E had Utah identificat
numbers and that, as a result, any income frorpahmerships could possibly be Utah source incomie
Petitioners did not discuss whether the incomdassks from these partnerships were Utah sourcenmor
losses. In addition, the Petitioners did not disghat the partnerships had Utah identificatiombers.

a. Sufficient information is available to ident#ly Schedule E items of income and loss
for 1997, 1998 and 1999, but only some of the itton2000, 2001 and 2002 tax years.

b. From the information available, it appears that Schedule E income and losses
concern three partnerships and specific yearsoldmnve: 1) COMPANY | for the 1997 tax year; 2)
COMPANY J (“COMPANY J") for all years at issue; a@®MPANY L for tax years 1999, 2001 and 2002.
Exhibit R-1 at pp. 18, 25, 36, 42, 52, 61, 100-102.

C. Records from the Utah Department of Commsicev COMPANY J's address to
be in CITY 7, Utah. They also show that PETITIONERas not only a member, but also a manager of the

partnership. Exhibit R-1 at pp.159-160.
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d. PETITIONER 2 testified that COMPANY L, whiclvas formerly known as
COMPANY O, was created in case PETITIONER 1 wanheit ( X ) to be a ( WORDS REMOVED ).
She further stated that she did not know if théyewas treated as a business investment. ExRithiit p. 61.
Documents were submitted in which expenses indloye COMPANY O for periods in 2000 and 2001 are

itemized. Exhibit R-1 at pp. 193-210.

79. Guaranteed Payment from COMPANY-or the 1997 tax year only, PETITIONER
1 received “guaranteed payment” income from COMPANRESPONDENT REP. 2 stated that because the
guaranteed payment came from an entity with Utedy 8pecifically COMPANY |, it could be Utah source
income. The Petitioners did not discuss whethisrdpecific income was Utah source income.

80. Social Security Benefitf ETITIONER 1 received taxable social securitpime for

tax years 2000, 2001 and 2002, and the Petitionelteded the amounts in their FAGI for each of éhgsars.
Exhibit R-1 at 99, 102, 110, 119-120, 135, 142itiher party discussed whether PETITIONER 1’s docia

security income was Utah source income.

APPLICABLE LAW

l. Utah Resident Individual.
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1. Under Utah Code Ann.§59-10-104(1 tax is imposed on the state taxable income

... of every resident individuall.]"

2. For purposes of Utah income taxation, a “redidedividual” is defined in UCA
859-10-103(1)(k) to mean:

() an individual who is domiciled in this stdte any period of time during the
taxable year, but only for the duration of suchqa&ror

(ii) an individual who is not domiciled in thitase but maintains a permanent place
of abode in this state and spends in the aggrd@&er more days of the taxable
year in this state. . . .

3. Utah Admin. Rule R865-9I-2 (“Rule 2") furthexmains when a person is
“domiciled” in Utah for income tax purposes. Fbetl997, 1998, 1999, 2000, 2001 and almost alef t
2002 tax year (i.e., until the Commission amendedrtle on December 9, 2002), Section D. of Rule 2

provided as follows:

"Domicile" means the place where an individual dasie, fixed, permanent home
and principal establishment, and to which placédm(whenever he is absent) the
intention of returning. It is the place in whiclparson has voluntarily fixed the
habitation of himself and family, not for a mereesial or temporary purpose, but
with the present intention of making a permanemhé&oAfter domicile has been
established, two things are necessary to creae @domicile: first, an abandonment
of the old domicile; and second, the intention asthblishment of a new domicile.
The mere intention to abandon a domicile once bskedal is not of itself sufficient
to create a new domicile; for before a person ocarsdid to have changed his
domicile, a new domicile must be shown.

4, Beginning on December 9, 2002 and effectiveterlast several weeks at issue in
this matter, Rule 2 provided as follows in pertingart:
A. Domicile.

1. Domicile is the place where an individual hagamanent home and to which
he intends to return after being absent. It ipthee at which an individual has

5 All citations to the Utah Code and the Utah Axlisirative Code contained herein are to the 1999
version of the Code and Administrative Code, untgksrwise indicated.
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voluntarily fixed his habitation, not for a speaisitemporary purpose, but with
the intent of making a permanent home.
2. For purposes of establishing domicile, an iitlial's intent will not be
determined by the individual's statement, or theugence of any one fact or
circumstance, but rather on the totality of thetdfaand circumstances
surrounding the situation.
a) Tax Commission rule R884-24P-52, Criteria fatdmining Primary
Residence, provides a non-exhaustive list of facborobjective evidence
determinative of domicile.
b) Domicile applies equally to a permanent homiiwiand without the
United States.
3. A domicile, once established, is not lost uthtére is a concurrence of the
following three elements:
a) a specific intent to abandon the former domjcil
b) the actual physical presence in a new domiaihel;
¢) the intent to remain in the new domicile pereraty.
4. An individual who has not severed all ties wille previous place of
residence may nonetheless satisfy the requirenieriiamdoning the previous
domicile if the facts and circumstances surroundiagsituation, including the
actions of the individual, demonstrate that theviiddial no longer intends the
previous domicile to be the individual's permartare, and place to which he
intends to return after being absent.
B. Permanent place of abode does not include dlidgvglace maintained only
during a temporary stay for the accomplishment gdasticular purpose. For
purposes of this provision, temporary may meansyear

5. Utah Admin. Rule R884-24P-52 (“Rule 52") detth a non-exhaustive list of factors
or objective evidence that is determinative of dol®j as follows:

E. Factors or objective evidence determinativeashigile include:
1. whether or not the individual voted in the jgld@ claims to be domiciled;
2. the length of any continuous residency in tuation claimed as domicile;
3. the nature and quality of the living accommaxet that an individual has in
the location claimed as domicile as opposed tocdingr location;
4. the presence of family members in a given looat
5. the place of residency of the individual's sggoar the state of any divorce of
the individual and his spouse;
6. the physical location of the individual's plagkebusiness or sources of
income;
7. the use of local bank facilities or foreign kamstitutions;
8. the location of registration of vehicles, boatsd RVs;
9. membership in clubs, churches, and other sogi@nizations;
10. the addresses used by the individual on suobd as:

a) telephone listings;
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b) mail;
c) state and federal tax returns;
d) listings in official government publications other correspondence;
e) driver's license;
f) voter registration; and
g) taxrolls;
11. location of public schools attended by theviadial; or the individual's
dependents;
12. the nature and payment of taxes in other §tate
13. declarations of the individual:
a) communicated to third parties;
b) contained in deeds;
c) contained in insurance policies;
d) contained in wills;
e) contained in letters;
f) contained in registers;
g) contained in mortgages; and
h) contained in leases.
14. the exercise of civil or political rights irgaven location;
15. any failure to obtain permits and licensesmadly required of a resident;
16. the purchase of a burial plot in a particldaation;
17. the acquisition of a new residence in a dffiétocation.

Il. Utah Source Income of Nonresident Individuals
6. For purposes of determining a nonresident iddiai’'s state taxable income, UCA
859-10-117 provides, as follows in pertinent part:

(1) For the purpose of Section 59-10-116, fedadflisted gross income derived
from Utah sources shall include those items indhlelén federal “adjusted gross
income” (as defined by Section 62 of the Internav&ue Code) attributable to or
resulting from:
(a) the ownership in this state of any intereseal or tangible personal property
(including real property or property rights from ialn "gross income from
mining" as defined by Section 613(c) of the IntéReavenue Code is derived);
or
(b) the carrying on of a business, trade, professir occupation in this state.
(2) For the purposes of Subsection (1):
(&) Income from intangible personal property, idihg annuities, dividends,
interest, and gains from the disposition of int@hgipersonal property shall
constitute income derived from Utah sources onthéoextent that such income
is from property employed in a trade, businesdgssion, or occupation carried
on in this state.
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7.

(b) Deductions with respect to capital losseslorgg-term capital gains, and net
operating losses shall be based solely on incomie, ¢pss, and deduction
connected with Utah sources, under rules presctilyetthe commission, but
otherwise shall be determined in the same manniheaorresponding federal
deductions.

(c) Salaries, wages, commissions, and compensétiompersonal services
rendered outside this state shall not be considirdze derived from Utah
sources.

(d) A nonresident shareholder's distributive sloAmedinary income, gain, loss,
and deduction derived from or connected with Utalrees shall be determined
under Section 59-10-118.

(e) A nonresident, other than a dealer holding erypprimarily for sale to
customers in the ordinary course of his trade sirtass, shall not be considered
to carry on a trade, business, profession, or @ttup in this state solely by
reason of the purchase or sale of property fooWwis account.

(f) If atrade, business, profession, or occupaiiccarried on partly within and
partly without this state, items of income, gairsd, and deductions derived from
or connected with Utah sources shall be determineztcordance with the
provisions of Section 59-10-118.

() A nonresident partner's distributive sharpatnership income, gain, loss,
and deduction derived from or connected with Utalrees shall be determined
under Section 59-10-303.

(h) The share of a nonresident estate or trusnandesident beneficiaries of
any estate or trust in income, gain, loss, anddemuderived from or connected
with Utah sources shall be determined under Se&$%h0-207.

() Any dividend, interest, or distributive shaykincome, gain, or loss from a
real estate investment trust, as defined in Sed®7-116.5, distributed or
allocated to a nonresident investor in the trustjuiding any shareholder,
beneficiary, or owner of a beneficial interesthie trust, shall be income from
intangible personal property under Subsection Y23 shall constitute income
derived from Utah sources only to the extent tharesident investor is
employing its beneficial interest in the trust itrade, business, profession, or
occupation carried on by the investor in this state

Utah Code Ann. 859-10-303 addresses a nonr¢'sidbare of partnership income for

purposes of Section 59-10-117(2)(g), as followpeértinent part:

1)

In determining the adjusted gross income afoaresident partner of any

partnership, there shall be included only that gartved from or connected with
sources in this state of the partner's distribughare of items of partnership income,
gain, loss, and deduction entering into the padretjusted gross income, as such
part is determined under rules prescribed by thengsigsion in accordance with the
general rules in Section 59-10-116.
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8. Utah Admin. Rule R865-91-13(A) provides that [gnresident partners and
nonresident members shall keep adequate recordsitistantiate their determination or to permit a
determination by the Tax Commission of the partheir adjusted gross income that was derived from o
connected with sources in this state.”

9. Utah Admin. Rule R865-9I-14 requires employersvithhold income taxes for
nonresidents who work in Utah, as follows:

A. Except as otherwise provided in statute or thie, every employer shall

withhold Utah income taxes from all wages paid:

1. to a nonresident employee for services perfdrwi¢hin Utah,

C. Ifthe duties of a nonresident employee invekeek both within and without the

state, tax is withheld from that portion of thealatrages that is properly allocable to

Utah. The method of allocation is subject to reMiy the Tax Commission and may

be subject to change if it is determined to be oppr.
[l Statutes of Limitations and Probate Code.

A. Utah Law.

10. UCA §59-10-536(3)(a) provides that the Tax Gussion may assess and collect

individual income tax “at any time if . . . no retus filed[.]”

11. In the Utah Uniform Probate Code, UCA §75-2-2@0dresses a conflicting claim of

domicile in another state, as follows:

If conflicting claims as to the domicile of a deeatiare made in a formal testacy
or appointment proceeding commenced in this st ,in a testacy or
appointment proceeding after notice pending as#mee time in another state, the
court of this state must stay, dismiss, or peroiteble amendment in, the
proceeding here unless it is determined that tb& loroceeding was commenced
before the proceeding elsewhere. The determinafidomicile in the proceeding
first commenced must be accepted as determinatitreeiformal testacy or
appointment proceeding in this state.
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12. UCA §75-3-803 provides for limitations on thresentation of claims against a
decedent’s estate, as follows in pertinent part:

(1) All claims against a decedent's estate whiokeabefore the death of the
decedent, including claims of the state and angisigion of it, whether due or to
become due, absolute or contingent, liquidatechbiquidated, founded on
contract, tort, or other legal basis, if not bareadlier by other statute of
limitations, are barred against the estate, thegoed representative, and the heirs
and devisees of the decedent, unless presenteid tithearlier of the following
dates:
(a) one year after the decedent's death; or
(b) within the time provided by Subsection 75-3-@QX¥or creditors who
are given actual notice, and where naotice is phbtswithin the time
provided in Subsection 75-3-801(1) for all clainasried by publication.
(2) In all events, claims barred by the nonclaiatige at the decedent's domicile
are also barred in this state.

B. STATE 1 Law.
13. STATE 1 Statutes §2-7-205(a) provides thadtice of probate should be sent to
the following parties, as follows:

(&) A true copy of the notice required in W.S.-2&71 shall be mailed by ordinary
United States mail, first class, to:
(i) The surviving spouse, if any, and to all of theirs at law of the
decedent and to all of the beneficiaries nameteénaill of the decedent.
The mailings shall be made not later than one ggknafter the first
publication of the notice in the newspaper;
(iiy Each creditor of the decedent whose idensityeasonably ascertainable
by the personal representative within the timetkahin the notice to
creditors. The mailing shall be made not latenttiarty (30) days prior to
the expiration of three (3) months after the firgblication of the notice in
the newspaper; and
(iii) The state department of health if the decgdeceived medical
assistance pursuant to W.S. 42-4-101 through 4244-1

14. W.S. §2-7-703 requires that claims agairg#aedent’s estate be filed, as follows:

(a) Except as otherwise provided in this sectainglaims whether due, not due
or contingent, shall be filed in duplicate with #lerk within the time limited in
the notice to creditors and any claim not so fikeHarred forever. Any claimant
to whom the personal representative has mailedieenpursuant to W.S. 2-7-
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205(a)(ii) shall file his claim within three (3) mths after the date of first
publication of the notice in the newspaper, or bethe expiration of thirty (30)
days after the mailing, whichever date is lated any claim not so filed is barred
forever. . ..

(c) This section shall not bar:
(i) Claimants entitled to equitable relief dugpculiar circumstances, if so
found by the court in adversary proceedings; or
(i) A claimant to whom no notice was mailed puastuto W.S. 2-7-
205(a)(ii), if the court in adversary proceedinigsl$ that the identity of the
claimant was reasonably ascertainable by the parsepresentative within
the time limited in the notice to creditors pubéshpursuant to W.S. 2-7-

201.
V. Burden of Proof.
15. In proceedings involving individual income taafore the Tax Commission, UCA

859-10-543 provides, as follows:

In any proceeding before the commission underdhépter, the burden of proof
shall be upon the petitioner except for the follegvissues, as to which the burden of
proof shall be upon the commission:
(1) whether the petitioner has been guilty of fraith intent to evade tax;
(2) whether the petitioner is liable as the traredeof property of a taxpayer,
but not to show that the taxpayer was liable ferttx; and
(3) whether the petitioner is liable for any incedn a deficiency where such
increase is asserted initially after a notice dicikncy was mailed and a
petition under Title 59, Chapter 1, Part 5 is fjleghless such increase in
deficiency is the result of a change or correctibrfiederal taxable income
required to be reported, and of which change aection the commission had
no notice at the time it mailed the notice of deficy.

DISCUSSION
First, the Commission will determine whether Bregitioners were Utah resident individuals
for the years at issue pursuant to Section 59-B§1)(k), which provides that the Petitioners arah_lesident
individuals if they are either: 1) domiciled in bitaor 2) present in Utah for 183 or more days yna@me year.
If the Commission finds that the Petitioners wetaHresident individuals for any year at issuepftheir

income for that year is subject to Utah taxatidf. on the other hand, the Commission finds that th
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Petitioners were not Utah resident individualsdoy year at issue, only that income that is comsii&tah
source income pursuant to Section 59-10-117 isstitp Utah income taxation. In this latter ciratamce,
the Commission will determine whether or not edemiof the Petitioners’ income is Utah source ineom
Lastly, after the Commission has addressed thesessit will determine whether the Division wathauzed

to assess additional Utah income tax to PETITIONERore than a year after he passed away and hig est
was probated.

l. Utah Resident Individual.

In Finding of Fact #49, the Commission has alydadnd that the Petitioners have shown that
neither of them was present in Utah for 183 or ntags in any of the six years at issue. Accordiniile
Petitioners will be deemed Utah resident individuatly if they were domiciled in Utah during thed#u
period.

For all but the last month at isstigjomicile” was defined in Rule 2(D) to mean thaq#
where a person has established his or her “txeq fipermanent home and principal establishmenmtat.for
a mere special or temporary purpose, but with tiesent intention of making a permanent home. . . .”
Furthermore, the rule provides that once domisikestablished, that domicile is not changed umeild is: 1)
an abandonment of the old domicile; and 2) thentite@ and establishment of a new domicile.

During the audit period, the Petitioners retaiagaimber of Utah privileges, such as holding
Utah driver’s licenses and voting in Utah electiohlrsaddition, the Petitioners received the priymesidential
property tax exemption on their CITY 3 condominiu@enerally, these privileges are provided to peso

who are domiciled in and maintain their primaryidesce in Utah. Moreover, for each of the yeaissate,

6 Although Rule 2 was amended on December 9, 28622ommission finds that the changes do not
impact the Commission’s decision concerning thé&iBeeérs’ domicile during the six tax years at issu
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the Petitioners maintained significant contacthwitah and were present in Utah for significantipos of
each year.

However, many of these Utah contacts were adedaidth the Petitioners owning a company
in Utah and having family and other long-term pssienal contacts in Utah. Beginning in 1998, wtien
Petitioners purchased their ranch in CITY 2, STAI Ehe Utah contacts were also associated with QTY
being the nearest metropolitan area to CITY 2dbatd provide certain medical and transportationises.
Furthermore, it is evident that the Petitionerktsieps to change their Utah domicile for tax psgsovhen

PETITIONER 1 resigned as President of COMPANY A®89 and took a lesser role in running his company.

Although the Petitioners filed their 1989 Utaltame tax return as nonresidents, there is
insufficient evidence for the Commission to deterenivhether or not the Petitioners changed theiicltenm
1989 from Utah to COUNTRY, where they resided hoae they already owned and had previously visited
on a regular basis. Nevertheless, the Commissiats that sufficient evidence exists to show thnat t
Petitioners changed their domicile to the ISLAND1@91 or 1992 when they took the steps necessary to
purchase a home on the island. Not only did thitiéteers become ISLAND residents, but they alsidl pex
to ISLAND on their worldwide income and eventuadlgre allowed to remain in ISLAND for an indefinite
period and vote in ISLAND elections. Furthermdhes Petitioners began to use their ISLAND address f
purposes of filing their U.S. federal returns andtmued to do so through 1998. Lastly, the evigeshows
that an unforeseen circumstance (i.e., a changt8iND tax law) resulted, in part, in the Petitioaselling
their ISLAND home and moving. Based on these arstances, the Commission concludes that in 1991 or
1992, the Petitioners abandoned their prior domigihether it was Utah or COUNTRY, and establigheat

domicile on the ISLAND until the spring of 1998, arthey put their ISLAND home up for sale.
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Remaining at issue is whether the Petitionerstaddished a domicile in Utah or some other
location when they abandoned their domicile in ISIIAIN 1998. The Commission notes that throughwoeit t
audit period, the Petitioners continued to maintasame contacts with Utah that they had whég there
domiciled in ISLAND. Although the Petitioners adgbat they reestablished their domicile in COUNTR
after leaving ISLAND, the Commission is more coroéd that the Petitioners changed their domicilefro
ISLAND to STATE 1. Not only did the Petitionersmpohase and begin a significant restoration of gelar
property in STATE 1 in 1998, they purchased a Mehic STATE 1 and opened bank accounts and a
brokerage account in STATE 1 in 1998. They alsib their household furnishings from the home on the
ISLAND shipped directly to the ranch in STATE 1.hel Petitioners were also present at the ranch for
significant periods overseeing its restorationluinttas complete in 2001. In addition, the Petigrs began to
participate in social events and continued theioivement with the Historical Center in CITY 2, STE 1.
Furthermore, there is evidence to show that thiéidtedrs intended their STATE 1 home to be theinmnent
residence, as PETITIONER 2 received a STATE 1 devi&ense in 2002 once her Utah driver's license
expired. Given these circumstances and the evidand testimony submitted, the Commission findstttea
Petitioners established a new domicile in STATEdL, Utah, in 1998 when they abandoned their ISLAND
domicile. As a result, the Commission finds tiat Petitioners were not domiciled in Utah for ahthe six
years at issue. Accordingly, the Commission fithdd the Petitioners were not Utah resident indisld for
tax purposes from 1997 through 2002, the six taxsyat issue.
Il. Utah Source Income.

The Commission has found that the Petitionergwet Utah resident individuals for the tax
years at issue. Nevertheless, any of the Petigsbimecome earned during those years is subjetitéd
taxation if that income is Utah source income,adath in Section 59-10-117. The Division Ssaite its

post-hearing brief that “if no finding of domicile made, the Division should work with the Petigasnto
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determine what portions of their income constitluttzsh source income.” The Commission encouragtiepa
to work together to resolve issues that are bef€ommission. However, the Commission has ajreeld
the Formal Hearing in this matter at which theipanvere given an opportunity to submit evidenceeming
the Petitioners’ Utah source income. Furthermtre,parties were given the opportunity to addrhss t
sourcing issue in their post-hearing briefs. Assult, the Commission will issue its decisiondzhen the
information already before it.

Before addressing whether or not each item oPtigioners’ income is Utah source income,
the Commission will first address whether the Donss request at the hearing to revise its original
assessments for the 1997, 1998 and 1999 tax ywepesmissible. If yes, the Commission will nexdeebs
how the Division’s request to revise these tax yaffiects the burden of proof in showing whethenairan
item of income is Utah source income.

A. Revising an AssessmenAt the hearing, the Division stated that theeasments it

imposed on PETITIONER 1 for the 1997, 1998 and 1889ears were based on incomplete information.
The Division asked the Commission to revise itgiogl assessments to reflect: 1) a joint marrigthfstatus
for the Petitioners; 2) an increase in the Petitishexemptions; and 3) the FAGI shown on the Betts’
federal return for each year. For each of theaesy¢he Division asks the Commission to includditamhal
items of income and losses not reflected on thgir@i assessments. Because the Division also dbked
Commission to change the Petitioners’ filing steang number of exemptions, the changes resulted in
increased liability for 1997 and a lower liabilfiyr 1998 and 1999.

The Petitioners assert that the Division’s retuesrevise its original assessments is
procedurally barred because the Statutory Notltaswere issued for 1997, 1998 and 1999 did nottmut
Petitioners on notice of the taxes that the Divisiow seeks to enforce. The Commission disagi®estion

59-10-543 specifically provides for the burden afqd to shift from the taxpayer to the Division whine
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Division asserts an increase in liability after 8tatutory Notice is mailed and an appeal is fildd.a result,
the Commission believes that the Utah Individualome Tax Act provides for the Division to assert an
increase in liability after it has issued a Statytdotice without issuing another notice. Accolin the
Commission rejects the Petitioners’ argument andsfithat the Division was authorized at the heating
request revisions to the Petitioners’ tax liabifitly the 1997, 1998 and 1999 tax years.

B. Burden of Proof Although the burden of proof is generally upba petitioner in
matters before the Tax Commission, Section 59-1&&4rovides that the burden of proof in an indial
income tax case shifts to the Division as to:

whether the petitioner is liable for any increasa deficiency where such increase is

asserted initially after a notice of deficiency waailed and a petition under Title 59,

Chapter 1, Part 5 is filed, unless such increasefitiency is the result of a change

or correction of federal taxable income requiredeéaeported, and of which change

or correction the commission had no notice at tiree tit mailed the notice of

deficiency.

There is no evidence to show that the revisionglst by the Division resulted from a “change
or correction of federal taxable income requiretdéaeported,” or, if so, the Division “had no metiat the
time it mailed” its Statutory Notices for 1997, B8and 1999. Accordingly, if the Division’s requedt
revisions result in the Petitioners being liable oy increase in the deficiencies originally imgahsthe
burden of proof concerning those items that coregtig revisions is upon the Division.

The Commission notes that the Division’s requiesteisions would result in a total increase

in liability for the 1997 tax year and a total demse in liability for the 1998 and 1999 tax yedBgcause

Section 59-10-543(3) shifts the burden in casels Vaihy increase in a deficiency,” one could archa the

7 The Commission also notes that the partiesmigtadected to waive their right to an Initial Hawy,
but also declined to submit pre-hearing briefs Imiclv each could have disclosed its arguments asitiqrs
and become aware of and responded to the othgfparguments and positions.
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burden of proof remains entirely with the Petiticnfor the 1998 and 1999 tax years because thsiDivs
requested revisions do not “increase” liability.

Nevertheless, for the 1998 and 1999 tax yeaesDifiision’s requested revisions would
increase the Petitioners’ FAGI for each year, thgimposing tax on more income than originally thiethe
Division’s Statutory Notices. Under these circuanstes, the Commission finds that the Division’siestied
revisions for 1997, 1998 and 1999 all qualify asy‘ancrease of liability” for the Petitioners. Aardingly, the
Commission finds that the Division has the burdigproof to show that the “new” items of income thatre
not originally assessed in its 1997, 1998 and 88utory Notices (i.e., those items of incomemdtded in
the Division’s original amounts of FAGI) are Utabusce income. The Petitioners retain the burdewadf
concerning any items of income originally asse$sethe Division.

C. Sourcing Each Item of IncomEor the 1997, 1998 and 1999 tax years, the Divis

submitted copies of the Petitioners’ federal returwhich extensively detail each item of income the
Petitioners earned for these years. For the 28001 and 2002 tax years, there is less informatidhe
hearing record to detail each item of income, egfigéor the 2000 tax year. However, based orethidence
presented at the Formal Hearing and those argunieitdhe parties made, the Commission will additess
Petitioners’ different items of income (and lossa®] determine whether or not they are Utah sdnocmene

(or losses).

1. PETITIONER 1's Wages Income from COMPANY Aection 59-10-117(1)(b)

provides that Utah source income includes itenfsA1 that are “attributable to or resulting from..the
carrying on of a business, trade, profession, capation in this state.” PETITIONER 1 was Chairroéthe
Board and performed services for COMPANY A durihg tax years at issue. The Petitioners admitiztd th
PETITIONER 1 attended board and other meeting ahldbncerning COMPANY A and that he was present

in Utah for a significant amount of time in 1997eatding meetings in regards to the company’s public
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offering. Furthermore, PETITIONER 2 stated thaTPEHONER 1 reviewed the company’s “daily numbers,”
which were faxed to him each day. The evidencaevshtbat PETITIONER 1 was present in Utah for a
significant number of days each year, which aceaydd PETITIONER 2's estimates could possibly have
been more than 100 days each year. As a resaltgidsonable to assume that PETITIONER 1 revighed
faxed “daily numbers” in Utah for a portion of eaaar as well. For these reasons, the Commissids that
PETITIONER 1’s duties with COMPANY A involved wotboth in Utah and outside of Utah.

The Petitioners argue that COMPANY A'’s decisioexclude any state income from line 17
of PETITIONER 1's W-2 Forms shows that none of @®BMPANY A income is Utah source income. The
Commission does not find this argument persuaddased on the work that PETITIONER 1 performed in
Utah for COMPANY A, as described above, the Cominisbelieves that at least a portion of PETITIONER
1’s wages are attributable to carrying on an octiapan Utah.

The Commission recognizes that “the most comnuba for attributing a nonresident’s
compensation to the state is based on the proparfithe time that the nonresident spends workingpé
state.” Jerome R. Hellerstein & Walter Hellerst&hate Taxation, P 20.05(4)(a) (3ed. 2000). In fact, the
Commission has adopted a rule specifically to atlothe income of nonresident professional athiitesd on
the number of days spent in Utah rendering servitétsh Admin. Rule R865-91-44. Furthermore, Rule
R865-91-14(C) requires an employer to withhold tapresenting that portion of the total wages alieto
Utah for an employee whose duties involve work botbtah and outside of Utah.

Based on the foregoing and because the Petitidrase not set forth a method to accurately
allocate PETITIONER 1's wages from COMPANY A to btdor the days he worked in Utah, the
Commission finds that the entirety of PETITIONER ®ages from COMPANY A is Utah source income for

all years at issue.
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2. PETITIONER 2's Wages from COMPANY.BPETITIONER 2 testified that

COMPANY B let her “come and go as she pleased”thatishe filled orders taken from customers out-of-
state when she was in Utah. From this informatitosppears that PETITIONER 2's wages relate toegut
that occurred both in Utah and outside of Utahr. tke same reasons stated above in regards to RENER

1’s wages, the Commission finds that at least s#iggoof PETITIONER 2’s wages from COMPANY B are
attributable to carrying on an occupation in Utald & Utah source income for all years at issue.

For the 1997, 1998 and 1999 tax years, the Divisias the burden to prove that the
PETITIONER 2's wages are Utah source income bechasavages were not originally assessed in the
Division’s Statutory Notices. Neither party has 8®th a method to allocate PETITIONER 2's wages
between income earned in Utah and income earneofatate. Furthermore, the W-2 Forms completed by
COMPANY B shows all of the income to be Utah sounmmme. Given this information, the Commission
finds that sufficient evidence exists to shift theden to the Petitioners to show what portiontE6f FIONER
2's income is not Utah source income. The Pettierhave not set forth a method to accurately atéoc
PETITIONER 2's wages from COMPANY B to Utah for tdays she worked in Utah. Accordingly, the
Commission finds that the entirety of PETITIONER @/lages from COMPANY B is Utah source income for
the 1997, 1998 and 1999 tax years.

For the 2000, 2001 and 2002 tax years, the Divisicluded PETITIONER 2's wages in its
original assessments, which results in the Peét®having the burden of proof to show that thesssents
are incorrect. Because the Petitioners have mvigerd a method to allocate PETITIONER 2's wages, t
Commission finds that the entirety of PETITIONER @/lages from COMPANY B is Utah source income for
the 2000, 2001 and 2002 tax years, as well.

3. Interest IncomeFor the years at issue, the Petitioners eamteceist income from

accounts at a number of banks and entities. TB® Irti. Forms submitted to the IRS show that alhef
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interest income was earned from accounts that appéa in PETITIONER 1's name alone, PETITIONER
2's name alone, or in their names jointly. Nonéhefinterest appears to be related to accourdsiated with

a business entity.

The Petitioners argue that all of the interest earned from “personal” accounts held by the
Petitioners and did not involve any business. Dhasion States that it believes the interest edrfnrem
accounts at FINANCIAL INSTITUTION could possibly bHdtah source income because FINANCIAL
INSTITUTION is located in Utah.

Section 59-10-117(2)(a) provides that “[ijncomanf intangible personal property, including
annuities, dividends, interest, and gains fromdisposition of intangible personal property shalhstitute
income derived from Utah sources only to the exteait such income is from property employed ireaé,
business, profession, or occupation carried onignstate.” The evidence submitted suggeststieanterest
earned by the Petitioners for all years at issdmin personal accounts and is not associated avitade,
business, profession, or occupation carried ohignstate. As a result, the Commission findstthainterest
income that comprises the Petitioners’ FAGI foryalars at issue is not Utah source income.

4, Dividend Income At the hearing, RESPONDENT REP. 2 did not idgtiny of the

Petitioners’ dividend income as possibly being Wabrce income. Furthermore, the Petitioners attgate
their dividend income is not Utah source incomeabee it is income earned from intangibles not astext
with a trade, business, profession, or occupatiwriad on in this state. There is no evidenceimsest that

the intangibles from which the dividends were edmvere used to carry on a business in Utah. Baisélole
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parties’ respective arguments and pursuant to@es8-10-117(2)(a), the Commission finds that ikigldnd
income that comprises the Petitioners FAGI folyalirs at issue is not Utah source income.

5. Stock and Investment Fund Income and Capiith Gistributions (as reported on

Schedule D of federal returnsThe Petitioners’ federal returns for the 199998 and 1999 tax years show

specific amounts of income earned from the sastaufks and from capital gain distributions. Nanes were
submitted for the 2000, 2001 and 2002 tax yeams,adthough evidence suggests that the Petitiorudds s
stocks during these years as well, there is ingafft information to determine what portion of Bretitioners’
FAGI was related to any gains or losses from satdsdor these years.

At the hearing, RESPONDENT REP. 2 did not idgrdifiy of the income earned from stock
sales or capital gain distributions as potentialH &ource income. Again, the Petitioners arguetibancome
earned from stock sales is not Utah source incanause it is earned from intangibles not associaiitca
trade, business, profession, or occupation cameuh this state. There is no evidence to sughestthe
stocks and investment funds at issue were useattp @n a trade or business in Utah. Based onahtéep’
respective arguments and pursuant to Section StTI(R)(a), the Commission finds that all income lasdes
associated with capital gains and sales of stockhf® 1997, 1998 and 1999 tax years are not Utatceo
income or losses.

In addition, for the 1997 tax year only, the fatiers reported a loss of $$$$$ from a
partnership or “S” corporation on Schedule D oirtfederal return. The Division did not originatygsess
this loss and has the burden of proof to showithata Utah source loss. It has not shown thsd lwas
derived from or associated with sources locatdditah. Accordingly, the Commission finds that tloiss is
not a Utah source loss. In conclusion, the Conionidinds that all amounts of income or losses rigubon
Schedule D of the Petitioners’ federal returnglierl997, 1998 and 1999 tax years is not Utah sdncome

or losses.
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For the 2000, 2001 and 2002 tax years, the &edits have the burden to prove whether or not
the Schedule D losses are Utah source lossesPdiltmner has not shown that the $$$$$ in carnylmases
for each of these years was derived from Utah ssuréccordingly, the Commission finds that theeithie
D losses that comprise the Division’s original asgeents for the 2000, 2001 and 2002 tax yearatdtah

source losses.

6. Sale of Business PropertyFor the 1997 tax year, the Petitioners repdrtedme

from the sale of business assets, specificallynmeof $$$$$ from the sale of assets and liabilites
COMPANY | to COMPANY A. Because this income wag imzluded in the Division’s original assessment,
the Division has the burden to show that the inc@métah source income.

Although both COMPANY | and COMPANY A are Utahtiies, neither party has shown
whether the assets and liabilities that were sadtlewocated in or associated with Utah. Withouthsuc
information, the Commission in unable to determitieether the income is Utah source income pursaant t
Section 59-10-117, Section 59-10-303, and Rule FB&E3(A). Because the Division carries the burdén
proof as to this item of income, the Commissiord$inhat the Petitioners’ 1997 income from the séle
COMPANY I's business property is not Utah sourcepime.

7. Pension or Annuity Incomé-or each year atissue, PETITIONER 1 receivedipa

or annuity income that was paid by a STATE entBgcause the 1099-R Form reporting this income show
“COMPANY A” above the payor's name and address[ahgésion asserted that this income could possiely
Utah source income. The Petitioners did not addvdsether PETITIONER 1's pension income is Utah

source income.
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Pursuantto 4 U.S. 8114(a), federal law providat“[n]o State may impose an income tax on
any retirement income of an individual who is noésident or domiciliary of such State.” The Corssion
has determined that PETITIONER 1 was not a residerdomiciliary of Utah for the years at issue.
Furthermore, this income appears to be retiremrarainne because it was reported to the IRS on a R099-
Form for each year and because the payor showheofotm was a financial institution in STATE, not
COMPANY A. For these reasons, the Commission fthdsthe pension or annuity income included in the

Petitioners’ FAGI for each year at issue is notH Kaurce income.

8. Income or Losses from Partnerships (as report&thedule E of the federal returns)

For the 1997, 1998 and 1999 tax years, suffidigiormation was available to show that the Petiiah
Schedule E income and losses came from three psinips, specifically: 1) COMPANY [; 2) COMPANY J;
and 3) COMPANY L. Forthese three years, the oviglid not include these items of income or logsés
original assessments and, as a result, has therbtogrove that these items are Utah source inoofosses.

PETITIONER 2 testified that the COMPANY L was dezhfor the purpose of establishing a
cattle operation on the Petitioners’ RANCH in STAT. Furthermore, the Petitioners provided inveick
purchases concerning the ranch operation in theml@OMPANY O, which later became COMPANY L.
Based on this information, the Commission conclutias any income or losses relating to COMPANY L
concerns property outside of Utah and is not Utalice income.

Neither party provided any information to show t¥ies the income and losses for
COMPANY | and COMPANY J were associated with prapéocated inside or outside of Utah. Without
such information, the Commission is unable to daweitee whether the income and losses were derived fro
property located in or associated with Utah. Assalt, the Commission is unable to determine wdvetie

income and losses reported on Schedule E of théoRets’ federal returns for these two entities bitah
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source income and losses pursuant to Section BBtTI0-Section 59-10-303 and Rule R865-9I-13(A).
Because the Division has the burden of proof cariogrthese items for the 1997, 1998 and 1999 tarsye
the Commission finds that the income and lossebatable to COMPANY | and COMPANY J for these

three years is not Utah source income.

For each of the 2000, 2001 and 2002 tax yeaatbrmation provided to the Commission is
insufficient to determine every item of income &osk reported on Schedule E. Nevertheless, f@&Qhe tax
year, the information shows that the Petitionepereed income earned from COMPANY J. Again, howgve
there is insufficient information to determine wht income from COMPANY J is Utah source income.
Because the Division originally assessed this t&émcome in its 2000 Statutory Notice, the Petitios bear
the burden of proof concerning this item of COMPABIMcome. As aresult, the Commission finds et
$$$$$ in COMPANY J income is Utah source incomettier2000 tax year. The Petitioner has not proven
that the $$$$$ in unidentified losses reported dme8ule E for the 2000 tax year are associatedWiih
sources. Accordingly, the Commission finds thasthlosses are not Utah source losses.

For the 2001 and 2002 tax years, the federasd¢rgsts show that the Petitioners reported
Schedule E losses for each year, specifically bes&$$$$ for 2001 and $$$$$ for 2002. The Petitis
bear the burden of proof for these years becaes@itlision originally included the losses in itsassments.
For the 2001 tax year, the Division submitted infation from 1065-K1 Forms showing that the totasks of
$$3$3 included a loss of $$$$$ for COMPANY J araisa of $$$$$ for COMPANY L. For reasons stated
above, the Commission concludes that the COMPANSE is not Utah source loss. Because the Patison
have not proven that the COMPANY J loss or the isimguunidentified losses are related to Utah sesirthe

Commission finds that these losses are not Utattedosses, as well.
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For the 2002 tax year, information from 1065-Kdkifs show that the total losses of $$$$$
includes a loss of $$$$$ for COMPANY J and a |dsp$$$$ for COMPANY L. Again for reasons stated
above, the Commission concludes that the COMPANMSdSs is not a Utah source loss. Because the
Petitioners have not proven that the COMPANY J @wghe remaining unidentified losses are relaiddtah

sources, the Commission finds that these lossasoaldtah source losses, as well.

To summarize, the Commission finds: 1) that nohthe income and losses reported on
Schedule E of the Petitioners’ federal returnstiier 1997, 1998, 1999, 2001 and 2002 tax years taie U
source income or losses; and 2) for the 2000 tak yee $$$$$ in income associated with COMPANY' J i
Utah source income, and the $$$$3$ in unidentifisgds are not Utah source losses.

9. Guaranteed Payment from COMPAN YHor the 1997 tax year only, the Petitioners

reported $3$$$$ in income that it identified orféderal return as a guaranteed payment from COMPANY
Because the Division assessed this item of incarite original assessment, the Petitioners bednitaen to
show that the payment is not Utah source incomethé hearing, RESPONDENT REP. 2 stated that the
guaranteed payment could be Utah source incomeaibedhe payment came from COMPANY |, an entity
with Utah ties. The Petitioners did not addresstiver or not this item of income was Utah sourcerine.
COMPANY I is identified on the Petitioners’ fe@éreturns as a partnership. Guaranteed
payments made to a partner may be consideredriédiste share of partnership income. See 26 U587
Utah Sate Private Letter Ruling 93-006DJ (March 22, 1993). The Petitioners hailed to show that the
partnership income of COMPANY |, including the garsteed payment, was not derived from property éatat
in Utah. Nor have they shown that the guarantegchpat should not be considered a distributive sbére
partnership income. For these reasons, the Cotiomigsds that PETITIONER 1's 1997 guaranteed payime

income from COMPANY | is Utah source income.
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10. Social Security Incomd®ETITIONER 1 received taxable social securityddits for

the 2000, 2001 and 2002 tax years. At the heaREGEPONDENT REP. 2 did not identify taxable social
security income as possible source income for & bitaresident. Although the Petitioners have thdén of
proof concerning this item of income, the Commisdginds that the Division’s determination that imsome
was not a possible source of Utah income is sefiidior the Commission to find that PETITIONER 4¢xial
security income is not Utah source income.

D. Revisions to Division’s Statutory Notices féach year

1. 1997 Tax Year. For this tax year, the Division has shown thatPetitioners’ total
FAGI is $$$$$ and that the Petitioners were euwtittethree exemptions on their married joint fetiesturn.
Based on the Commission’s conclusions concerninghource income, the Commission finds that
PETITIONER 1's COMPANY A wages of $$$$$, PETITIONER COMPANY B wages of $$$$$, and
PETITIONER 1's guaranteed payment of $$$$$ from GEMMY | are Utah source income, which results in
a total Utah source income of $$$$$. Based ornirtfasmation, the Commission orders the Divisiongeise
the Petitioners’ Utah tax liability to reflect tithiey are Utah nonresidents with $$$$$ in Utah@®income
and that they are entitled to claim three exemptimma married filing joint return.

2. 1998 Tax Year. For this tax year, the Division has shown thatPetitioners’ total
FAGI is $$$$$ and that the Petitioners were etittetwo exemptions on their married joint fedeeslirn.
Based on the Commission’s conclusions concerningh ource income, the Commission finds that
PETITIONER 1's COMPANY A wages of $$$$$ and PETINER 2's COMPANY B wages of $$$$$ are
Utah source income, which results in a total Ualree income of $$$$$. Based on this informatiba,
Commission orders the Division to revise the Ratidrs’ Utah tax liability to reflect that they atkah
nonresidents with $$$$3$ in Utah source income &atl they are entitled to claim two exemptions on a

married filing joint return.
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3. 1999 Tax Year. For this tax year, the Division has shown thatPetitioners’ total
FAGI is $$$$$ and that the Petitioners were etittetwo exemptions on their married joint fedeetlirn.
Based on the Commission’s conclusions concerninghource income, the Commission finds that
PETITIONER 1's COMPANY A wages of $$$$$ and PETINER 2's COMPANY B wages of $$$$$ are
Utah source income, which results in a total Ualree income of $$$$$. Based on this informatiba,
Commission orders the Division to revise the Ratidrs’ Utah tax liability to reflect that they atkah
nonresidents with $$$$3$ in Utah source income &atl they are entitled to claim two exemptions on a
married filing joint return.

4, 2000 Tax Year. For this tax year, the Division has shown thatPetitioners’ total
FAGI is $$$$$ and that the Petitioners were etittetwo exemptions on their married joint fedeedlirn.
Based on the Commission’s conclusions concerninghource income, the Commission finds that
PETITIONER 1's COMPANY A wages and PETITIONER 2’©®®IPANY B wages, which are shown on the
Petitioners’ federal return to total $$$$$, areH.kaurce income. The Commission also finds tre$$$$$
of COMPANY J income reported on Schedule E is Wabrce income. These amounts of Utah source
income total $$$$$. Based on this information,Gloenmission orders the Division to revise the Reiirs’
Utah tax liability to reflect that they are Utahmesidents with $$$$3$ in Utah source income artdlies are
entitled to claim two exemptions on a married §lijoint return.

5. 2001 Tax Year. For this tax year, the Division has shown thatPetitioners’ total
FAGI is $$$$$ and that the Petitioners were etittetwo exemptions on their married joint fedeetlirn.
Based on the Commission’s conclusions concerningh Wource income, the Commission finds that
PETITIONER 1's COMPANY A wages and PETITIONER 2'®®PANY B wages, which are shown on the
Petitioners’ federal return to total $$$$3$, arelLkaurce income. Based on this information, the@ssion

orders the Division to revise the Petitioners’ Utak liability to reflect that they are Utah noridents with
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$$$3$$ in Utah source income and that they areleshtio claim two exemptions on a married filingnjpi
return.

6. 2002 Tax Year. For this tax year, the Division has shown thatPetitioners’ total
FAGI is $$$$$ and that the Petitioners were etittetwo exemptions on their married joint fedeetlirn.
Based on the Commission’s conclusions concerninghource income, the Commission finds that
PETITIONER 1's COMPANY A wages and PETITIONER 2'®®PANY B wages, which are shown on the
Petitioners’ federal return to total $$$$3$, arellkaurce income. Based on this information, the@ssion
orders the Division to revise the Petitioners’ Utak liability to reflect that they are Utah noridemnts with
$$$3$$ in Utah source income and that they areleshtio claim two exemptions on a married filingnjpi
return.
Il. Are the Division’s Assessments Barred Due t®ETITIONER 1's Estate Being Probated?

PETITIONER 1 passed away on May 6, 2003. Nobt€eprobate in the matter of
PETITIONER 1's estate was published in a STATE wspaper in July 2003 pursuant to STATE 1 law,
which is more than one year prior to the Divisissuiing its Statutory Notices in March 2005. ThiiBeers
asserts that the Division is barred under both SEATaw and Utah law from issuing its assessmeastalse
PETITIONER 1's estate was probated more than a ear to the date the Division issued its Statytor
Notices.

In its Partial Summary Judgment Order in thisterathe Commission concluded that neither
STATE 1 law nor Utah law would bar the Division'ssessments if the Utah State Tax Commission was a
“creditor of [PETITIONER 1] that was reasonablyexrtainable.” W.S. 82-7-205(a)(ii) provides thabay of
the notice of probate should be mailed to creditioas are reasonably ascertainable. W.S. §2-7eJ0B(

provides that claimants are not barred from filllggms under several circumstances, including djojlants
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entitled to equitable relief due to peculiar cir@tamces.” No copy of notice of PETITIONER 1's patdwas
mailed to the Utah State Tax Commission.

The Petitioner argues that the Utah State Tari@ission was not a reasonably ascertainable
creditor because the Commission had determinegiiinal1989 audit that the Petitioners were no éordtah
domiciliaries. The Commission is not convincedt ttiee letters exchanged between the Division aed th
Petitioners’ attorney in 1990 (Exhibit P-1 at tgécessarily show that a decision was made coimggtime
Petitioners’ domicile. The letter from a Divisianditor States that “[w]e are in the process aisging your
1989 return” and there evidence to show that thvésidin ever affirmatively asserted that the Patitics were
no longer Utah domiciliaries.

Regardless of the letters that were exchang&890, the Commission has determined from
the evidence and testimony submitted at the Foraating that PETITIONER 1 earned wages that arl Uta
source income for all years at issue. Because HEDNER 1 had Utah source income for all tax years a
issue, the Commission finds that the Utah StateG@xmission was a reasonably ascertainable creditis
estate and that a copy of the notice of probatelditave been mailed to the Commission. For thessons,
the Commission finds that the Division is not bdueder STATE 1 law from issuing its Statutory Nes to
PETITIONER 1.

Furthermore, UCA 859-10-536(3)(a) authorizeddhésion to impose additional tax at any
time to a taxpayer who owes Utah income tax and falis to file a Utah return. The Commission has
concluded that PETITIONER 1 earned Utah sourcenecon which Utah income tax was due for the tax
years at issue and that he failed to file a Utatlrégurn for each year at issue. Accordingly, atiti exists
under Utah law for the Division to issue its asses¥s.

The Petitioners, however, argue that Utah prokmatebars the Division’s assessments,

regardless of the authority that exists in Utaloime tax law. UCA §75-3-803(1)(a) specifically pomas that
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all claims against a decedent’s estate are bamessipresented within one year after the decesidatth.
Because the Division’s Statutory Notices were idsmere than one year after PETITIONER 1's death, th
Petitioners assert that the Division is barred fregning its Statutory Notices under this statlttewever, in

the Commission’s Partial Summary Judgment Order Gbmmission ruled that it was not convinced that
Section 75-3-803(1) applies to an estate probatedstate other than Utah, especially when Sectio8-
803(2) and Section 75-3-202 address an estate tprbma state other Utah. Without new evidence or
precedent to convince it otherwise, the Commisagmin finds that Utah law does not bar the Divigrom
issuing its assessments to PETITIONER 1. In caimhy the Commission finds that the Division had
authority to issue and was not barred under STAT& WUtah law from issuing its Statutory Notices to

PETITIONER 1.

CONCLUSIONS OF LAW

1. For the six years at issue, the Commissiodsfithat the Petitioners were first
domiciled on the ISLAND and later in STATE 1. Hoxee, the Commission finds that the Petitioners were
not domiciled in Utah for any of the six yearsssie.

2. Furthermore, the Commission finds that neittfiie Petitioners was present in Utah
for 183 or more days in any of the six years aidssAs a result, the Commission finds that neitiiehe
Petitioners was a Utah resident individual for ahthe six years at issue.

3. The Commission finds that the Division washatzed to request a revision of its
original assessments for the 1997, 1998 and 199¢ets at the Formal Hearing.

4, For those items of the Petitioners’ incomettmaDivision did not originally assess in
its Statutory Notices, the Commission finds thatEhvision has the burden of proof as to whetheritdms

are Utah source income.
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5. For those items of the Petitioners’ income tha Division originally assessed in its
Statutory Notices, the Commission finds that thiiBeers have the burden of proof as to whetheiitdms
are Utah source income.

6. Based on the available information and theléuiof proof that is applicable to each
item of income or loss, the Commission finds thet Petitioners’ total Utah source income, as Utah
nonresidents, is: 1) $$$$$ for the 1997 tax yepB$b$$ for the 1998 tax year; 3) $$$$$ for theA 8

year; 4) $$3$$$ for the 2000 tax year; 5) $$$$%Her2001 tax year; and 6) $$$$$ for the 2002 tax.ye

7. In calculating the Petitioners’ nonresidentiUtacome tax liability, the Commission
finds that the Petitioners are entitled to threeneptions for the 1997 tax year, two exemptionsttier
remaining years and a married filing joint status.

8. The Commission finds that the Utah State Tax@ission was a “reasonably
ascertainable” creditor of PETITIONER 1 becausedmmed Utah source income for each year at isglie an
yet, failed to file and pay Utah taxes for thesarge Accordingly, the Commission finds that STATEw
does not bar the Division from issuing its Statytdptices to PETITIONER 1.

9. The Commission finds that Utah income taxsaecifically authorizes the Division
to issue its Statutory Notices to PETITIONER 1.rtRermore, the Commission is not convinced that UCA
§75-3-803(1) applies to an estate probated int@ sther than Utah. Accordingly, the Commissiom§ that
Utah law authorizes and does not bar the Divisiomfissuing its Statutory Notices to PETITIONER 1.

DECISION AND ORDER
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Based upon the foregoing, the Commission findsttiealPetitioners were neither domiciled in
Utah nor present in Utah for 183 or more days for af the years at issue. Accordingly, the Comioiss
finds that the Petitioners were not Utah residedividuals for any portion of the six tax yearsssue.

The Commission orders the Division to recalculageRetitioners’ Utah tax liability to reflect:
1) the Petitioners’ Utah nonresident status; 2peied filing joint status; 3) three exemptionstfoe 1997 tax
year and two exemptions for the remaining five geand 4) Utah source income in the amount of $3&$3$
the 1997 tax year, $$$$$ for the 1998 tax year$$dpr the 1999 tax year, $$$$$ for the 2000 tear ye

$$$3$$ for the 2001 tax year, and $$$$$ for the 2883 ear.

Finally, the Commission finds that even though PEDNER 1's estate was probated more
than one year prior to the Division imposing itsessments, the Division was not barred under STABE
Utah law from issuing its Statutory Notices to PEONER 1 for the years at issue. It is so ordered.

DATED this day of , 2008.

Kerry R. Chapman
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION.
The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of , 2008.

Pam Hendrickson R. Bruce Johnson
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Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

NOTICE OF APPEAL RIGHTS: You have twenty (20) days after the date of thieoto file a Request
for Reconsideration with the Tax Commission Appé#id pursuant to Utah Code Ann. §63-46b-13. A
Request for Reconsideration must allege newly diseal evidence or a mistake of law or fact. If gou
not file a Request for Reconsideration with the @ossion, this order constitutes final agency actibou
have thirty (30) days after the date of this otdgoursue judicial review of this order in accorcanvith
Utah Code Ann. §859-1-601 and 63-46b-13 et. segjuré to pay any remaining balance resulting from
this order within thirty (30) days from the datetlois order may result in a late payment penalty.
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