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STATEMENT OF THE CASE

For 2004, the County Assessor assessed the spbppeirty at $$$$$; $$$$$ for the
land and $$$$$ for the improvements. Petitionsaglieed with the assessment and appealed to

the County Board of Equalization. The Board sustdithe assessment.

This matter came before the Utah State Tax Conmwniger a Formal Hearing on
April 6, 2006. This appeal of the 2004 assessmastheard together with the appeal of the 2003
assessment, which is assigned Appeal No. 04-0B48ed upon the evidence and testimony

presented at the hearing regarding the 2004 tax yeaTax Commission hereby makes its:

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. At issue in this case is the value of the prigpecated at ADDRESS 1, The property
consists of a .65 acre lot with a rambler stylédessce. Petitioner is appealing the 2004

assessment of subject property.

2. As of the 2004 lien date, the subject property Wweated within an

environmentally contaminated area designated agparfind Site by the Environmental
Protection Agency (“EPA”) and it was included or fRational Priorities List in 2000. At the

time the subject property was identified as a Supersite, there was no specified time frame for
clean up. Over the years, news articles indictitatithe tax used to fund Superfund cleanups
lapsed in 1995, and that funding for this projeaswncertain. As of the 2004 lien date, clean up
had not been scheduléd.

3. In some cases involving contaminated land, inclgdire 2002 appeal of the subject
property, the Commission has set the land to $$$$# cost of cleanup outweighed the value of
the land.

a. The Commission’s approach has been affirmed bthet of Appeals and
Supreme Court as a reasonable method of valuingtiteunder the
circumstances presented in those cases.

b. Although Petitioner asserts that the County caigraire those decisions in
assessing the subject property for 2004, thoseidesi do not, as a matter of law,
require an assessment of $$$$$ for the subjectitasabsequent years.

C. The Assessor is required to consider all infornmatfwat is relevant to a
determination of the subject’'s market value eadr.y&ikewise, the Commission
is bound to make a decision about the 2004 assessméhe basis of the facts

and evidence in the record before it.

1 Clean up had been completed prior this hearir2)06, but after the lien date at issue.
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d. In this case, the County argues that not onlyasvéidue of the land greater than
$$$3$$, there is no need to make an stigma adjustiméime land value on account

of environmental contamination.

4, In the hearing involving the subject propertytfte 2002 tax year, the Commission heard
evidence as to the source of the contaminatioraartd the Department of Environmental

Quality’s (“DEQ") estimated $$$$$ cost of remediati The DEQ witness was not present in the
current hearing for the 2004 tax year. Over thar@gs objection, the Commission takes judicial

notice of the cost of remediation presented by DiE@e prior appeal.

5. In the hearing involving the subject propdotythe 2002 tax year, the Commission
allowed evidence as to the Petitioner’'s estimath®fproportion of the total cost of remediation
attributable to the clean up of the subject prgpe#s in the 2002 appeal, Petitioner presented an
exhibit (Pet. Exh. 1) in the current case to shaelstimate of the cost of remediation to his
property. The County objected to admittance of &xhibit because Petitioner had not exchanged
it with the County prior to the hearing as requiréd response, Petitioner indicated that it was th
same evidence that was presented in the priorrigearid, therefore, the County had the exhibit
for two years prior to the hearing. A compariséthe exhibits reveals that they are not the same
and that Petitioner’'s overall cost estimate haseimed. Because the Petitioner did not notify the
County of this exhibit in advance of the hearitigg €xhibit is disallowed. However, both parties
admit that the property was contaminated to thergxhat cleanup would be required. The
Commission takes judicial notice of the facts anidence presented in the prior hearing

indicating that the projected cleanup costs exteedssessed value of Petitioner’s land.

6. Petitioner reportedly purchased the subject prypert 996 for $$$$$. At the time,
neither the Petitioner nor his finance source hatita of the contamination and Petitioner
obtained conventional financing. Since the Comimtisheard the 2002 case, Petitioner has
refinanced the home twice, using conventional foirag each time. The County theorizes that if
there were stigma associated with the contaminaHetitioner could not secure conventional
financing. Petitioner contends, that the amoum@rfced did not exceed the value of the

improvements on the property. Therefore, in spitdhe stigma associated with the
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contamination, the loans were secured by the \@itiee improvements. The County did not

rebut this claim and this issue does not bear omlecision.

7. The County presented a 2004 appraisal based om¢breparable sales.
a. Comparable #1 is a contaminated property next tiothre subject property.
After sitting vacant, this property sold after fdasure in February of 2004 for
$$$$$. It sold again the following day for $$$$3$.

b. Comparable #2 is an uncontaminated property thdtisdecember 2003 for
$$$S.

C. Comparable #3 is an uncontaminated property thdtis@ctober of 2003 for
$$55S.

d. On the basis of adjustments to the three comparathle County’s appraiser

estimated the value of the subject property to%%$$ as of January 1, 2004.

8. Petitioner challenged the validity of the Countgjspraisal because it does not consider
the difference, if any, in the level of contaminatbetween the subject property and the
contaminated property next door (comparable #1je @vidence indicates that both properties met
at least the minimum conditions to be listed f@acl up. The Petitioner failed to demonstrate that
there was a substantial difference in the levelositamination between the two properties. Nor
did he show that the subject property’s marketealuffered a stronger influence from the

contamination than the adjacent property. Petti@noverall objection to this appraisal is denied.

9. In addition to the appraisal, the County submittelMLS sheet for a cabin property
located at ADDRESS 2. The property sold in Julg@®5. Respondent claims that this property
was contaminated at the time of the sale, althdligltontamination is not disclosed in the MLS

sheet.

10. In support of its claim that contaminated propsrtie not suffer a stigma that

substantially impacts their sales prices, the Gosmbmitted its residual land value analysis.
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a. The analysis compares estimated residual land salfvo contaminated
properties to estimated residual land values ofisdontaminated properties.
According to the County’s analysis, the residudliga of uncontaminated land in
six sales ranges from 28% to 53% of the total galiee. The residual land
values of two contaminated properties were 46%38% of the sales price,
within the range of the uncontaminated properties.

b. As another check on the result, the analysisidtes estimated residual land
values of three vacant land sales dating backrassfa001. Comparing the 2005
assessed values of these properties, as impravdtk prices they sold for as

vacant land, the analysis indicates a land to mgldation of 31%-34%.

11. On the basis of the sales of contaminated piiepend on the strength of the residual
land value analysis, the County asserts that iBere contamination stigma. Therefore, the
subject property is comparable to uncontaminategerties and its value should not be
discounted on account of the contamination. . H@arethe evidence is insufficient to prove that

there was no stigma associated with the contamimai$ of January 1, 2004.

APPLICABLE LAW

1. The Tax Commission is required to oversee thegdministration of property taxes to

ensure that property is valued for tax purposesrdaug to fair market value. Utah Code Ann.
§59-1-210(7).

2. To prevail, any party challenging the valuelsethe Board of Equalization must (1)
demonstrate that the Board’s assessment is in @mdr(2) provide the Commission with a sound
evidentiary basis for adjusting the Board’s valu¢hie amount proposedNelson V. Bd. Of
Equalization of Salt Lake Count§43 P.2d 1354 (Utah 1997).

DISCUSSION
The valuation of this property has been beforedbmmission in a previous case. The
Petitioner appealed his 2002 valuation. In thateah the Commission found that the cost to cure

the contamination on the property exceeded thesssddand value and ordered the land value
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adjusted to $0. The Commission also ruled thahtiree should be assessed according to its
“value in use.” The Commission used this same@gagr in a prior appeal of a different property.
The Commission’s methodology has been challengtmdthe Utah Court of Appeals and the

Utah Supreme Count and sustained by each &ourt.

Against this backdrop, the Commission now consitiegsassessments on the subject
property for tax years 2003 and 2004 he Petitioner takes the position that the Corsimishas
already spoken on the matter of the land valuetlaaidthe County cannot ignore the prior rulings

that fix the value of contaminated land at $0.

The County acknowledges that the Court of AppeatsSupreme Court upheld the
Commission’s prior decisions. However, in doingtbe Courts merely determined that the
Commission’s decisions were supported by the fafctisose cases. The Courts did not endorse
the Commission’s methodology as the only method/&tuing contaminated land, nor did they
relieve the Commission (or the Assessor) from gsponsibility of finding the fair market value of
the property. Therefore, Respondent argues, tbisides do not, as a matter of law, fix the land
value of the subject property. The Commission egjré-or purposes of this decision, the
Commission takes notice that the land was contaethnahat it met the minimum conditions to
qualify as a listed Superfund Site, that the clgamnad not been scheduled until some time after
the 2004 lien date, and that the cost of cleangpeds the value that the County has placed on the
land. However, the Commission also considers atket evidence presented by the County to

determine if market trends for contaminated propetiave improved.

Respondent’s appraisal

The County submitted an appraisal based on ttmegarable properties. One of the
properties, comparable #1, is a contaminated ptpjmrated next door to the subject property.

Like the subject property, it was included on thg&fund priorities list. This property sold twice

2 See Salt Lake County Board of Equalization v. Tax Comn20030598-CA (Ut. Ct. App. 2005); and

Schmidt v. Utah State Tax Comm'®30 P.2d 690 (Utah 1999).

A separate decision has been issued for tax Y8 @nder Appeal No. 04-0548.
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in February of 2004. It sold as a foreclosure$f»r5,000, and sold again the following day for
$307,000. After adjusting this sale for time, sirel other features, the appraiser arrived at an
adjusted value of $370,175.

Petitioner challenged the use of this comparabtaliee the appraiser did not adjust for
thelevelof contamination on the comparable property arzhbse it is a post-lien date sale.
Regarding the level of contamination, it is undigolthat both properties met the minimum
standards for inclusion on the Superfund prioidt/ | The burden to show that the level of
contamination varied from property to propertylwattvariances in levels impacted market value is
on the Petitioner, who raised the challenge. Hawiffered no evidence on this issue, Petitioner’s

challenge fails.

Regarding the date of the sale, Petitioner's cduasserted that Commission policy
forbids the use of post-lien date sales. Thabtsn. While the Commission has specifically
rejected post-lien date financial information pigritag to centrally assessed properties, it has not
categorically rejected post-lien date sales usegbpraising locally assessed properties valued by
the market approach. For an income-producing abyaissessed property, the buyer uses past
and current financial information to anticipateuftt income streams. In that case, post-lien date
financial information may be prejudicial to a refpective determination of the property’s value.
That issue does not generally arise in the madtaiekidential properties where post-lien date
sales may be indicative of market value marketdseam the lien date. The Commission considers
post-lien date sales of residential propertiesstodbevant to the issue of market value, and

determines the weight of this evidence in lighabbf the evidence presented.

Although this sale is not rejected out of hands the only sale of a contaminated property
in evidence in this area near the lien date. drtlg other evidence of a contaminated property
sale is the sale of a cabin property located at RBEBS 2. This property was listed in mid-2004
and sat on the market for more than a year be#dliegin 2005.* Of concern, the MLS sheet
does not mention contamination, and it is uncerdirther this property had already been cleaned

up prior to the sale or, if not, whether the coriteation was disclosed to the buyer. This property,

See, Respondent’s exhibit, tab 7.



Appeal No. 05-0168

contaminated or not, was slow to move on the maxkdtit does not offer good support for

Respondent’s contention that contaminated proent@re selling near the 2004 lien date.

Returning to the appraisal, comparables #2 anah #3« appraisal are uncontaminated
properties. The appraiser made no adjustmentcimuat for the stigma associated with the
contamination on the subject lot — apparently entbieory that comparable #1 and the 2005 sale
of a cabin property proved there was no stigmae Chmmission is not persuaded. The only sale
of a contaminated property near the lien date atd&that the contaminated property sold well
below the market prices of the uncontaminated pt@se Perhaps the low sales price is
indicative of the distressed sale of a forecloseperty. This price may indicate that the property
was discounted due to the contamination. In aeygthis single sale does not support the

County’s position that there is no stigma assodiatih the contamination.

Respondent’s Residual Land Value Analysis

The Respondent presented its residual land valalgsis to show that contaminated
properties suffer no stigma in the marketlsing a Replacement Cost New Less Depreciation
(“RCNLD") approach to value the improvements, thalgst backed the improvement value out
of the sales price and attributed the balanceet#tes price to the residual land value. He then
compares the resulting Land to Building Ratio aftesninated and uncontaminated properties.
We note that the analyst provided no detail abloeiproperties used in this analysis so, aside from
the issue of contamination, and there is no indinatf the comparability of these properties to the

subject.

The first stage of this analysis addresses twe sdleontaminated properties. One is the
2004 sale of the property next door to the subjéds worth noting that a large portion of this
property is considered “residual land” by the Asses That is, the size of the parcel exceeds the
size of a typical building lot in this are, so #vecess land is valued at a different value than the

rest of the land. There is no explanation as tethér this fact should have been considered in the

° Respondent’s exhibit, tab 3.
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analysis, but the Petitioner did not raise a chgleon this issue. The analysis indicates a Land t

Building Ratio of 36% for this property.

The other sale in this section of the analysifés2003 sale of a residential property at
ADDRESS 3. This sale raises an immediate red flathere was a 2003 sale of a contaminated
residential property, one would have expected then®y to use this sale either as a comparable in
its appraisal or in place of the 2005 cabin propsale. Yet the County offered no evidence of
this sale beyond its mere reference in the residnal value spreadsheet. Setting that issue aside

for the moment, the analyst estimates its resitdunal value at 46% of total value.

Next, using the same RCNLD approach to analyzespontaminated properties, the
study indicates Land to Building Ratios for unconitzated properties ranging from 28% to 53%.
Because the residual value of the contaminatedeptiep falls within this range, the analyst
reasons that there is no stigma due to the con&iomim The Commission has a concern about the
wide variance in land to building ratios here. Hmalyst has not attempted to explain the source
of the variance, which may suggest a wide margierafr or some other imprecision in this

approach.

Finally, as a check on the residual land values atalyst found three sales of vacant
uncontaminated land near the subject progerfjhe properties were unimproved at the time of
sale, and the sales date back as far as 200Jprdiderties were improved after the sales. Using
the assessed values of the properties as imprtheednalyst backed out the land price and

determined a residual land value of 31%-34%.

The Commission has two concerns about this podidhe analysis. First, the land sales
took place as early as 2001. If the market fommatand improved from 2001 to 2004, the
appreciated land values should be taken into cersdiidn, but the analyst made no time

adjustments. Additionally, the analyst apparerdlied on 2005 assessed values, presuming that

6 Respondent’s exhibit, tab 4.
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the 2005 proposed assessed values accuratelyt mefigket values of those properties. That may

or may not be true.

The most we can glean from this analysis is thal generally contributes to the total
sales price of an improved property. Given thestjaes about the ADDRESS 2 sale, this data is

not sufficient to prove that there was a marketcfumtaminated properties in January 2003.

The Commission set the value of this land to beb$#$r 2002 due to the cost of clean up
and the stigma associated with the contaminatidre County has not offered sufficient evidence

to show that the market for this property improbgdhe 2004 lien date.

DECISION

On the basis of the foregoing discussion, the Casion finds that the County has not
supported an upward adjustment to the value sttédbfpoard. Nor is there sufficient evidence in
this record that the Board, in affirming the asedssmlue, adequately accounted for the
contamination stigma through some sort of adjustm&herefore, finding that the cost to cure
exceeded the value of the land, the Commissionrettie land value adjusted to $$$$$. Hearing
no argument concerning the assessed value of @wements, the Commission sustains the

improvement value of $$$$$.

The value of the subject property as of Januag004 is $$$$$. The County Auditor is

ordered to adjust the assessment records in acemraéth this order.

DATED this day of 2006.

Irene Rees
Administrative Law Judge
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BY ORDER OF THE UTAH STATE TAX COMMISSION:

The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of 2006.

Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Palmer DePaulis Marc B. Johnson
Commissioner Commissioner

Notice of Appeal Rights: You have twenty (20) days after the date of ¢hder to file a Request for
Reconsideration with the Tax Commission Appeald pPaisuant to Utah Code Ann. 863-46b-13. A
Request for Reconsideration must allege newly disam evidence or a mistake of law or fact. If glau
not file a Request for Reconsideration with the @assion, this order constitutes final agency actibou
have thirty (30) days after the date of this oftdepursue judicial review of this order in accordanmvith
Utah Code Ann. §859-1-601 and 63-46b-13 et. seq.

IR/05-0168.boe.fof

11



