FINAL PRIVATELETTER RULING

13-005
RESPONSE LETTER

MEM ORANDUM

To: COMPANY 1
From: Office of the Commission, Utah State Tax Cagsion
Date: Wednesday, October 30, 2013

Re: Refundable Motion Picture Tax Credit

COMPANY 1 inquired of the Utah State Tax Commissiwhether the Refundable Motion
Picture Tax Credit (“Credit”) can be properly palgato a motion picture company or whether it
must be claimed by the motion picture company’sviddal members.

The Tax Commission holds that when a motion pictompany is a pass-through entity, the
company must pass through the Credit to the compaytners, members, or shareholders. The
company cannot claim a refund for the Credit pagablthe company.

Attached to this communication is a private lettding with a more in-depth explanation using
the applicable law as of October 2013. Taxpayerg caatact the Technical Research Unit of
the Utah State Tax Commission at 801-297-7705rfmrination on how to report the Credit on
their Utah income tax forms.

The conclusions found in this memorandum and ttexla¢d letter are based on applicable law
as of October 2013. These conclusions could begdtaiby subsequent legislative action or
judicial interpretation.



PRIVATE LETTER RULING 13-005

October 30, 2013

NAME 1
TITLE 1
COMPANY 1
ADDRESS 1

RE: Private Letter Ruling Request—Refundable bloficture Tax Credit
Dear NAME 1:

On behalf of the potential recipients of the Refrld Motion Picture Tax Credit
(“Credit”) found in 88 59-7-614.5 and 59-10-1108pu have asked whether the Credit is
properly payable to a motion picture company or tivee it must be claimed by the motion
picture company’s individual members.

In general, refundable income tax credits must bffset any income taxes owed before
the remainder of the credits can be issued to t@tpaas refunds. Thus, credits are not
automaticallypayable to taxpayers. You have asked how the Motion Pecfliax Credit is
properly claimed when a motion picture company p@ss-through entity, such as a partnership,
a limited liability company, or an S corporatiomdathe motion picture company is owned by
pass-through entity taxpayers, such as partnensib@es, or shareholders. “Pass-through entity”
and “pass-through entity taxpayer” are defined iaHUCode § 59-10-1402.

To claim the Credit, a motion picture company tisaa pass-through entity must file its
tax return, as required by 88§ 59-10-1403(3) and %07, and pass through the Credit to its
partners, members, or shareholders, as require8l 38¢10-1403(2). Thus, a motion picture
company that is a pass-through entity cannot chtm$ave the Credit refunded directly to the

company.

In conclusion, when a motion picture company isaaspthrough entity, the company
must pass through the Credit to the company’s pesfrmembers, or shareholders. The company
cannot claim a refund for the Credit payable to dmenpany. Taxpayers may contact the
Technical Research Unit of the Utah State Tax Cauimin at 801-297-7705for more
information on how to report the Credit on theiablincome tax formsThis ruling is based on
current law and could be changed by subsequensldége action or judicial interpretation.
Also, our conclusions are based on the facts asribed. Should the facts be different, a
different conclusion may be warranted. If you feel have misunderstood the facts as you have
presented them, you have additional facts that Ineaselevant, or you have any other questions,
you are welcome to contact the Commission.



For the Commission,

D’Arcy Dixon Pignanelli
Commissioner

DDP/aln
13-005

' The current version of the Utah Code is availdhteugh the Utah State Legislature website located
http://le.utah.gov Sections 59-7-614.5 and 59-10-1108 are availatliee at
http://le.utah.gov/code/TITLES9/htm/59 07 061408 laind

http://le.utah.gov/code/TITLES9/htm/59_ 10 110808 htespectively.

Section 59-7-614.5 states the following:

(1) As used in this section:

(&) "Motion picture company" means a taxpayer tmetets the definition of a motion
picture company under Section 63M-1-1802.

(b) "Office" means the Governor's Office of Economevelopment.

(c) "State-approved production" has the same megaas defined in Section 63M-1-1802.

(2) For taxable years beginning on or after Jandar2009, a motion picture company may
claim a refundable tax credit for a state-apprgwexiuction.

(3) The tax credit under this section is the anidisted as the tax credit amount on the tax credit
certificate that the office issues to a motion ymietcompany under Section 63M-1-1803 for
the taxable year.

(4) (@ In accordance with any rules prescribgthe commission under Subsection (4)(b), the
commission shall make a refund to a motion piceompany that claims a tax credit
under this section if the amount of the tax crediteeds the motion picture company's
tax liability for a taxable year.

(b) In accordance with Title 63G, Chapter 3, Ufaliministrative Rulemaking Act, the
commission may make rules providing proceduresnfaking a refund to a motion
picture company as required by Subsection (4)(a).

(5) (a) On or before October 1, 2014, and eViegyyears after October 1, 2014, the Revenue
and Taxation Interim Committee shall study the ¢eedit allowed by this section and
make recommendations to the Legislative Managei@enimittee concerning whether
the tax credit should be continued, modified, qeaded.

(b) For purposes of the study required by thisseation (5), the office shall provide the
following information to the Revenue and Taxatiatetim Committee:
(i) the amount of tax credit that the office gmati each motion picture company for
each calendar year;
(i) the criteria that the office uses in grantithg tax credit;
(iii) the dollars left in the state, as defined $ection 63M-1-1802, by each motion
picture company for each calendar year;
(iv) the information contained in the office'sdst report to the Legislature under
Section 63M-1-1805; and
(v) any other information requested by the Reveamu Taxation Interim Committee.
(c) The Revenue and Taxation Interim Committedl shesure that its recommendations
under Subsection (5)(a) include an evaluation of:
(i) the cost of the tax credit to the state;
(i) the effectiveness of the tax credit; and
(iii) the extent to which the state benefits frtme tax credit.

Section 59-10-1108 has similar language.



" Section 59-10-1402 is availabletdtp://le.utah.gov/code/TITLE59/htm/59_10 14020 laind states in part:

As used in this part:

(10) "Pass-through entity" means a business atttyis:

(a) the following if classified as a partnership federal income tax purposes:

(i) ageneral partnership;

(i) a limited liability company;

(i) a limited liability partnership; or

(iv) alimited partnership;

(b) an S corporation;

(c) an estate or trust with respect to which tlséate's or trust's income, gain, loss,
deduction, or credit is divided among and passeautfh to one or more pass-though
entity taxpayers; or

(d) a business entity similar to Subsections @Q}{rough (c):

(i) with respect to which the business entitysoime, gain, loss, deduction, or credit
is divided among and passed through to one or npass-through entity
taxpayers; and

(i) as defined by the commission by rule madednordance with Title 63G, Chapter
3, Utah Administrative Rulemaking Act.

(11) "Pass-through entity taxpayer" means a reside nonresident individual, a resident or
nonresident business entity, or a resident or rsieheat estate or trust:

(@) thatis:

(iy for a general partnership, a partner;

(i) for a limited liability company, a member;

(i) for a limited liability partnership, a parn;

(iv) for a limited partnership, a partner;

(v) foran S corporation, a shareholder;

(vi) for an estate or trust described in Subsecti®)(c), a beneficiary; or

(vii) for a business entity described in Subsecti(l0)(d), a member, partner,
shareholder, or other title designated by the casimn by rule made in
accordance with Title 63G, Chapter 3, Utah Admmaiste Rulemaking Act; and

(b) to which the income, gain, loss, deduction¢iadit of a pass-through entity is passed
through.

il Section 59-10-1403 is available Attp://le.utah.gov/code/TITLES9/htm/59 10 14030Mmhand states the
following:

(1) Subject to Subsection (3), a pass-throughtyeigi not subject to a tax imposed by this
chapter.

(2) The income, gain, loss, deduction, or creflia pass-through entity shall be passed through
to one or more pass-through entity taxpayers agged in this part.

(3) A pass-through entity is subject to the refiiling requirements of Section 59-10-507.

(4) A pass-through entity that transacts businiedbe state shall be classified for purposes of
taxation under this title in the same manner agp#ss-through entity is classified for federal
income tax purposes.

Section 59-10-507 is availablel#tp://le.utah.gov/code/TITLE59/htm/59 10 05070Mkind states the following:

(1) As used in this section:
(@) "Pass-through entity" is as defined in Sect®fl0-1402.
(b) "Taxable year" means a year or other timeggetthat would be a taxable year of a pass-
through entity if the pass-through entity were sgbio taxation under this chapter.
(2) A pass-through entity having any income datifrem or connected with Utah sources shall
make a return for the taxable year as prescribatidogommission.



