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STATEMENT OF THE CASE
This matter came before the Utah State Tax Compnigsi an Initial Hearing pursuant to the provision

of Utah Code Sec. 59-1-502.5, on June 2, 2011litidPetr (the Taxpayer) is appealing an audit deficly of

Utah individual income tax for the 2007 tax ye@he Statutory Notice of Deficiency and Audit Chaimgel
been issued on December 14, 2010. The Taxpaydy tamgealed the audit. The amount of the audita=fcy
was $$$$$. Respondent (the Division) did not asgesalties or interest with the audit. The tax deficy
resulted from the Division’s denial of a portiontbé credit for taxes paid to another state, wihiehTaxpayer
had claimed on her return. The Division did noeassnterest because it acknowledged that therbédeua

Tax Commission employee error.
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APPLICABLE LAW
Utah imposes income tax on individuals who aredesstis of the state, in Utah Code Sec. 59-10-104(1)
(2007} as follows:

...a tax is imposed on the state taxable incomégéised in Section 59-10-112, of every
resident individual...

Resident individual is defined in Utah Code Seel1B89103(1)(v) (2007)as follows:

(K)(i) "Resident individual* means:

(A) an individual who is domiciled in this stater fmy period of time during the taxable year,
but only for the duration of such period during @fhthe individual is domiciled in this state;
or

(B) an individual who is not domiciled in this stdtut: (I) maintains a permanent

place of abode in this state; and (Il) spendséreiijgregate 183 or more days of the
taxable year in this state.

(i) For purposes of this Subsection (1)(v)(i)(B)raction of a calendar day shall be
counted as a whole day.

“Domicile” is defined at Utah Administrative RuRB865-91-2(A) as follows:

A. Domicile

1. Domicile is the place where an individual hggrmanent home and to which he
intends to return after being absent. It is thecelat which an individual has
voluntarily fixed his habitation, not for a speataltemporary purpose, but with the
intent of making a permanent home.

2. For purposes of establishing domicile, an imtligl's intent will not be
determined by the individual's statement, or theunence of any one fact or
circumstance, but rather on the totality of thédfand circumstances surrounding the
situation.

a) Tax Commission rule R884-24P-52, Criteria for Deti@ing Primary
Residence, provides a non-exhaustive list of factor objective evidence
determinative of domicile.

b) Domicile applies equally to a permanent home witind without the Untied
States.

3. A domicile, once established, is not lost uttigre is a concurrence of the
following three elements: a) a specific intentb@@don the former domicile; b) the
actual physical presence in a new domicile; anithe)ntent to remain in the new
domicile permanently.

4. An individual who has not severed all ties vilie previous place of residence
may nonetheless satisfy the requirement of abanddhie previous domicile if the

1 The Utah Individual Income Tax Act has been reviaed provisions renumbered subsequent to the peddd.
The Commission cites to and applies the provisibaswere in effect during the audit period onstahtive legal

issues.
2.
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facts and circumstances surrounding the situafimciuding the actions of the
individual, demonstrate that the individual no lenigptends the previous domicile to
be the individual's permanent home, and place tizhvhe intends to return after
being absent.

B. Permanent place of abode does not include alidggilace maintained only
during a temporary stay for the accomplishment qfagticular purpose. For
purposes of this provision, temporary may meansyear

Resident individuals of Utah are allowed to claitaacredit against taxes paid to another state. Fo
the 2007 tax year, Utah Code 859-10-1003 providetlbows:

(1) Except as provided in Subsection (2), a claimestate, or trust may claim a

nonrefundable tax credit against the tax otherdigeunder this chapter equal to the

amount of the tax imposed: (a) on that claimangtesor trust for the taxable year;

(b)by another state of the United States, the Disif Columbia, or a possession of

the United States; and (c) on income: (i) derivedifsources within that other state

of the United States, District of Columbia or passen of the United States; and (ii)

if that income is also subject to tax under thiapatbr. . .

The applicable statutes specifically provide thattaxpayer bears the burden of proof in procgsdin
before the Tax Commission. Utah Code Sec. 59-I-ptavides:

In a proceeding before the commission, the burdgmanf is on the petitioner. . .

DISCUSSION

For the 2007 tax year, the Taxpayer filed as aesgiof Utah an Individual Income Tax Return. On
that return she claimed a credit for taxes paidrtother state (STATE 1) in the amount of $$$$$eAft
auditing the return, the Division reduced the arem$$$$$, which it has allowed as this was tieataount
paid to STATE 1. The Division disallowed $$$$$tué tredit on the basis that this portion had nehlpid
out to another state, but was instead taxes pdat#b city or township.

The facts were not in dispute between the parfié® Taxpayer was originally from STATE 1. In
the 1970’s she moved to Utah and established aailerim this state. She worked as a nurse in UhaQ,
purchased a residence and filed Utah residentioha Income Tax Returns. In 2005 her father, wiag w
elderly, had ( WORDS REMOVED ) in STATE 1. Shles determined that she would need to help care
for him. She took a leave of absence from her eympént in Utah and went to STATE 1 in 2005. She
started working there in October 2005 and has ba®sioyed in STATE 1 since that time and spends ofost

her time in that state.
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The year at issue in this matter is 2007. Durid@72the Taxpayer continued to work in STATE 1 as
a nurse and reside at the family farm where shgeletare for her father. The Taxpayer states that s
continued to keep her residence in Utah and waoalekt back to Utah occasionally. She states thdatteh
residence was an old home built in the 1870’s aasliw a bad neighborhood. It also could be divides
apartments and she was able to rent a portioregEtfidence out and maintain a separate portidrefself
to use when she was in Utah. She had most of hkdimeted to a postal service business in Utahwould
forward her mail to her in STATE 1 or Utah depergdim where she was at the time. For most of 2607,
was, however, in STATE 1. She concluded that sreeimv@ TATE 1 330 days or more that year. She didl vi
Utah on four separate occasions during the yeatfout one week per visit. She maintained a UtalkeSi
License.

The Taxpayer stated that in 2006 she started galie Utah Tax Commission for advice on how she
would need to file returns and she seemed to gifferent answer from each person that she asked. |
STATE 1 there was both a state tax that she wasregfjto pay on the income she earned in STATE 1, a
well as a township tax. Finally she reached EMPL@&YEat the Tax Commission. EMPLOYEE 1 is a
Compliance Specialist, for the Taxpayer Servicesditin. After discussions and email, EMPLOYEE l@av
the Taxpayer the written instructions via emailedaFebruary 5, 2007, that if the Taxpayer filedtahU
resident return she could claim the taxes paideéddwnship as a credit for taxes paid to anotta¢e sin the
email EMPLOYEE 1 stated as follows:

If you do claim file as a resident and claim theegapaid to another state, it
will be limited by what is listed on the W-2 so fibie local tax you paid to
the township, it needs to be listed on box 18 &&%he W-2. Ifitis then it
is not a problem to include both amounts for thesgpaid, if not then you
may be limited to only the state tax.

The local township taxes were listed on Box 18 &dBher W-2. The Taxpayer received this
information early in 2007 and relied on this infation to determine that she would not need tdselUtah
residence or move her domicile to STATE 1. Shemdeined that as long as she could claim a crediakes
paid to both STATE 1 and the township she wouldokeer Utah residence and file a resident individual
return in Utah. She states that if this were netdhse, she would have sold her Utah residencguahd
moved to STATE 1 because she could not afford yotgpatwice on the same income.

The Division acknowledged that the Taxpayer hadvied the written advice given by another Utah

Tax Commission employee. However, it was the Divi8 position that the advice was wrong under the
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Utah Code and the Taxpayer was not entitled tarckicredit for the taxes paid to the township. The
Division stated that in Utah Code 859-10-1003 dtfeelit was limited in her case to the taxes paitiéstate

of STATE 1. So despite the acknowledgment that Ttagpayer followed written advice from a Tax
Commission employee, the Division maintained tiet Taxpayer should be required to pay the audit
deficiency. However, as noted previously, the Dorigdid not assess interest with the audit.

After reviewing the information presented in thiatter, it is clear that for the 2007 tax year the
Taxpayer remained domiciled in Utah. She had glewt abandoned the Utah domicile or shown that she
intended to establish a domicile in STATE 1 indiédily. It appears clear that her intent was toainin
STATE 1 only for the special or temporary purposeasing for an elderly parent. In fact that is httve
Taxpayer had filed her tax return, as a Utah resifte 2007. It is also clear that under the Utal,Ithe
Taxpayer is not entitled to claim a credit for tayaid to a township. However, the Taxpayer wasrgthe
advice that she could do so from a Tax Commissiopleyee in February 2007. She arranged her living
arrangements for 2007 in reliance on the advice.

Although the Taxpayer did not argue that the Donsshould be equitably estopped from now
disallowing the Taxpayer the credit, the Commissibauld consider this under the particular facteisf
appeal. Equitable estoppel against a state agetioy exception rather than the rule, blafredge v. Utah
State Retirement Bd795 P.2d 671, 675 (Utah Ct. App. 1990) the coantcludes it could be applied “where
it is plain that the interest of justice so requifreThe elements of equitable estoppel are senhdtltiredge,
at 675, as follows: 1) a statement, admissionaadgilure to act by one party inconsistent wittlam later
asserted; 2) reasonable action or inaction by tiher garty taken on the basis of the first parsysgement,
admission, act, or failure to act; and 3) injunthe second party that would result from allowihg first
party to contradict or repudiate such statementigglam, act, or failure to act.

In this case all three elements are met. Thereviderce of a statement directly from a Tax
Commission employee who is in the position to bengi such advice to taxpayers in general and the
Taxpayer in this matter. Because this was a writtatement, of which the Taxpayer provided a ciipy,
clear what advice was given and that the advicespasific to the facts of the Taxpayer’s situatidrhe
Taxpayer received this advice early in 2007 an#l teasonable action on this advice for the tax gesue.
She stated that she relied on this advice to dehimeshe would continue to maintain her Utah ddmic

rather than sell her house and move. Had she calugeicile, she would not have this tax liabilithere is

2 The Tax Commission has considered equitable pstejn other cases, but has not found the fadtsoise cases
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injury to the Taxpayer that would result if the Qoiasion now repudiates the statement based on her
reliance. Equitable estoppel should apply in Viemited circumstances as courts have disalloweidhsiéor
equitable estoppel against the Tax Commission basegoublic policy concern§However, this case is
different in that it was not based on audit decisimade with incomplete or insufficient informatidrne
advice given to the Taxpayer was very specifiqaimt to the question asked and the Taxpayer raddad
complete and accurate information in seeking thécad

The audit for the 2007 tax year should be abategd@n the principle of equitable estoppel.
However, the Taxpayer should note thattéoryear s beginning after the date of thisdecision she is not

entitled to a credit for taxes paid to a townshipaaresident Utah individual income tax return.

Jane Phan
Administrative Law Judge

DECISION AND ORDER
Based upon the forgoing, the audit against the ageapfor tax year 2007 is abated. It is so ordered.

This decision does not limit a party's right tooaral Hearing. However, this Decision and Ordéir wi
become the Final Decision and Order of the Comuanissiless any party to this case files a writteuest
within thirty (30) days of the date of this decisito proceed to a Formal Hearing. Such a requnesit Ise
mailed to the address listed below and must incthddPetitioner's name, address, and appeal number:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg further appeal rights in this matter.
DATED this day of ,2011.

to support estoppel. S&ndings of Fact, Conclusions of Law and Final Bgen in Appeal No. 08-0590
3 SeeO’Rourke v. Utah State Tax Commissi8B80 P2d 230 (Utah 1992) in which the Court stésedind public
policy precludes the assertion of estoppels ag#ies€Commission for an incorrect assessment madts byditor
based upon inadequate facts.” ABdon v. Utah State Tax Comm'&64 P.2d 904 (Ut. Crt. Appl. 1993) in which the
Court stated, “ . . .the Ortons have not estahtighat they will suffer a grave injustice if est@fgpis not granted,
(citation omitted) since the Ortons’ injury, if argoes not arise from the Tax Commission’s coroectif its earlier
erroneous assessment, but from the fact that tideyad paystate income taxes that they are lawfully requiced
pay.”
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R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

NOTICE: If a Formal Hearing is not requested, failure &y the balance due as determined by this order
within thirty days of the date hereon may resuldilate payment penalty. Petitioner may contagpager
Services at (801) 297-7703 to make payment arraagesm
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