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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamideir a Formal Hearing on January 10,
2007. Petitioner is appealing Respondent’s defimrefund request. Based upon the evidencesstichbny
presented at the hearing, the Tax Commission hereties its:

FINDINGS OF FACT

1. Petitioner had filed a request on December 684 2for a refund of sales tax paid in the period

from April through August of 2002. The amountloé refund requested was $$$$$. At the Formal Hgari
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Petitioner modified the refund claim to $$$$$ ifesatax. In a Statutory Notice dated June 7, 2005,
Respondent denied the refund request. Petiticeetitmely filed an appeal of the denial.

2. The refund request was for sales tax paid bitiétedr to various vendors as Petitioner
purchased materials which Petitioner then usetdéarconstruction of ( WORDS REMOVED )

3. Petitioner manufacturers ( WORDS REMOVED )

4, In January 2002, Petitioner entered into a swofpacting agreement with THE
SUBCONTRACT (“the Subcontract”). THE SUBCONTRACT swhe general contactor on a project for the
UTAH DEPARTMENT (“UTAH DEPARTMENT"). Section 5.8fahe Subcontract provides in part that,
“[TTitle to all Work, materials and equipment coedrby an application for payment will pass to tdé AH

DEPARTMENT] upon the first to occur of either inporation in the construction or upon the receipt of

payment. . .”
5. UTAH DEPARTMENT is an institution or politicalbdivision of the State of Utah.
6. In the Subcontract, Petitioner agreed to matufac ( WORDS REMOVED ). The

PRODUCT A Petitioner manufactured for the projeerev( WORDS REMOVED ). However, a small
portion of the contract required ( WORDS REMOVHBDIt is the sales tax Petitioner paid on the nialer
purchased to manufacture these ( WORDS REMOVEBat)is at issue in the refund request.

7. Petitioner delivered the ( X ) directly to URADEPARTMENT by ( WORDS REMOVED
) they were never in the possession or contrdHE SUBCONTRACT. However, the general contract was
between UTAH DEPARTMENT and THE SUBCONTRACT. ItsvAHE SUBCONTRACT that paid
Petitioner ( WORDS REMOVED ).

8. Petitioner paid the sales tax on the matetiglsrichased to make the PRODUCT A and did

not supply the various vendors with an exemptiatifioate. Petitioner did not obtain an exempiientificate
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from THE SUBCONTRACT. Petitioner did provide areexption certificate from UTAH DEPARTMENT,
but it had not been issued until 2004.

9. ( PARAGRAPH REMOVED ).

10. ( PARAGRAPH REMOVED ).

11. ( PARAGRAPH REMOVED )

12. ( PARAGRAPH REMOVED )

13. ( PARAGRAPH REMOVED )

14. ( PARAGRAPH REMOVED )

15. ( PARAGRAPH REMOVED )

16. As of the date of the Formal Hearing at 186%%%% of the ( WORDS REMOVED ) at
issue has been moved to a location different frdmere it had originally been positioned by Petitioné

SENTENCE REMOVED ).

APPLICABLE LAW

1. A tax is imposed on the purchaser as providédigpart for amounts paid or charged for the
following transactions: (a) retail sales of tangipkrsonal property made within the state. (UtatieCAnn.
Sec. 59-12-103(1) (2002)

2. The following sales and uses are exempt frontattess imposed by this chapter: .. .(2) sale to
the state, its institutions, and its political siviglons; however, this exemption does not appldies of : (a)

construction materials . . . (26) propertyghased for resale in this state, in the regularseoof business,

1 Statutes in the Sales and Use Tax Act and Admitige Rules have been both revised and renumbereel the
period at issue. In this order the Commissiorsditethe statutes and rules in affect during thevemst period.
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either in its original form or as an ingredientomponent part of a manufactured or compoundedugtpd
. (Utah Code Ann. 59-12-104(2) & (26) (2002).)

3. “Construction materials” means any tangiblespeal property that will be converted into real
property. (Utah Code Ann. Sec. 59-12-102(8) (2002)

4. A taxpayer may obtain a refund under this Sciiise (2) of a tax paid under this chapter on a
transaction that is taxable under Section 59-12HL(i} the sale or use was exempt from salesisaitaxes
under Section 59-12-104 on the date of the purchaase (i) except as provided in Subsection (2)e)
taxpayer files a claim for a refund with the consioa as provided in Subsections (2)(b) through((djah
Code Sec. 59-12-110 (3)(e).)

5. Sales of construction materials and other itehtsngible personal property to real property
contractors and repairmen of real property are igdigesubject to tax if the contractor or repairntamverts
the materials or items to real property. (1) “Gangion materials” include items of tangible peralkproperty
such as lumber, bricks, nails and cement thatsed to construct buildings, structures or improvesen the
land and typically lose their separate identitpasonal property once incorporated into the negderty . . .
(Utah Admin. Rule R865-19S-58(A) (2002).)

6. This rule does not apply to contracts wheredltailer sells and installs personal property that
does not become part of the real property. Exasngfi@ems that remain tangible personal propesy &)
moveable items that are attached to real propestgiyfor stability or for an obvious temporary pase; . .

(Utah Admin. Rule R865-19S-58(E) (2002).)

7. Taxpayers selling tangible personal propertseovices to customers exempt from sales tax

are required to keep records verifying the nontkxatatus of those sales. Records shall includsalés

invoices showing the name and identity of the austo and 2. exemption certificate for exempt safes
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tangible personal property or services if the ext@npategory is shown on the exemption certifi¢atens.
(Utah Admin. Rule R865-19-23(A) (2002).)

8. A vendor may retain a copy of a purchase oerck, or voucher in place of the exemption
certificate as evidence of exemption for a fedestalte, or local government entity including pulsiiools.
(Utah Admin. Rule R865-19S-23 (C) (2002.)

9. The burden of proving that a sale is for reealgtherwise exempt is upon the vendor. If any
agent of the Tax Commission requests the vendprdaduce a valid exemption certificate or other Emi
acceptable evidence to support the vendor’s claane sale is for resale or otherwise exempt adahdor is
unable to comply, the sale will be considered téxahd the tax shall be payable by the vendoraH{B&dmin.
R865-19S-23(E).)

10. Sales made to the state of Utah, its depattaenl institutions, or to its political subdivis®
such as counties, municipalities, school distrattainage districts, irrigation districts, and roptslitan water
districts are exempt form tax if the purchase isufee in the exercise of an essential governmémation.
(Utah Admin. Rule R865-19S-42(A) (2002).)

11. A sale is considered made to the state, partiment and institutions, or to its political
subdivisions if the purchase is paid for directhtie purchasing state or local entity. If an esyeé of a state
or local entity pays for a purchase with his ownds and is reimbursed by the state or local entigt,sale is
not made to the state or local entity and doegnatify for the exemption. (Utah Admin. Rule R868St
42(B) (2002).)

12. InNickerson Pump & Machinery Co. v. State Tax ComB86i P.2d 520, at 522 (1961) the
Utah Supreme Court set out a test to determinehghan item remained personal property or becam®pa

the real property. The factors the Court considl@reéhat case were: 1) the pumps were removalileowt
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harm to the structures on which they were placgdh& pumps were manufactured with the idea that th
could be used at different locations; 3) the partientemplated that the pumps would be remove fzirs

or replacement; 4) the primary purpose of the satgeements was the sale and purchase of the pumps
assembled according to specifications and thellatta of the pumps was merely incidental to fhatpose;

5) the installation was for the convenience ofgihechaser because of the great weight of the puamgk6)

the sales agreement did not indicate that the pumngye intended to be treated as real property upon
installation.

CONCLUSIONS OF LAW

1. It is clear from applying the facts to the lahe PRODUCT A was not converted to real
property and remained tangible personal propdityas not physically attached to the ( X ),dutd be
moved and repositioned without damage to eithePRODUCT or the ( X ).

2. As the PRODUCT As remained tangible personalprty, after manufacturing the
PRODUCTS, Petitioner sold the PRODUCTS as itentarafible personal property. Therefore, the mdteria
that Petitioner purchased to use as ingredierdsraponent parts in the construction of the PRODU&8re

items purchased for resale and were exempt froes sak pursuant to Utah Code Sec. 59-12-104(26R(20

3. Utah Admin. Rule R865-19S-91 (2002) clariftedt when the government entity makes a
direct payment to the vendor for the tangible peasproperty or services, the sale is made to tlrermment
entity. In this case, although Petitioner did delithe PRODUCTSs directly to UTAH DEPARTMENT,
UTAH DEPARTMENT did not pay Petitioner for the PROBTs. THE SUBCONTRACT paid Petitioner
for the PRODUCTSs. The transaction for the sahefcompleted PRODUCTSs between Petitioner and THE

SUBCONTRACT is exempt from sales tax as a purcfasesale pursuant to Utah Code Sec. 59-12-104(26)
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(2002).

4, Utah Code Sec. 59-12-110(3)(e) provides thgpagers may request a refund of taxes
overpaid. The statutes contemplate that if a tgeipenakes an error and pays sales tax on itemsathat
exempt, they may later request a refund. As féhadailure to obtain exemption certificates, Ufedmin.
Rule R865-19S-23 (E) (2002) contemplates thatakeayer can support its claim that a sale was&ale or
otherwise exempt with evidence other than an exiempertificate. Petitioner has provided evidethe the
transactions at issue were exempt from sales oapse

DISCUSSION

There are two different sets of transactionster@ommission to consider in this matter that
potentially could be subject to sales tax. Thst fire the transactions directly concerned iniBagit’s refund
request, Petitioner’s purchases of the materidl§d?er used to construct the PRODUCT As. Petéigpaid
$$$$3 in sales tax at the time it purchased thederals and asks that the tax be refunded. Tdunseset of
transactions are raised by Respondent, that beéigansactions between Petitioner and the purcbes
finished PRODUCT A. Respondent argues that iftidetr did not owe sales tax on the materials paset
to make the PRODUCTSs because the PRODUCTSs rem&ingithle personal property, then Petitioner should
have collected and remitted sales tax when it gwdompleted PRODUCTSs.

The Commission first considers the transactionsvéen Petitioner and its suppliers.
Petitioner purchased materials to be used in theufaaturer of the PRODUCT As and paid sales tdket
time of the purchases, as should be done if Pegitiorere going to install the PRODUCTS in such amaa
that they become part of the real property. i later concluded that it would not be requicepay sales
tax on the materials because the PRODUCTS remé&amgible personal property and never became part of

the real property.
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Upon review of the facts and arguments in this ciase clear to the Commission that the
PRODUCT A was not converted to real property andaieed tangible personal property. It was not
physically attached to the ( X ), it could be radand repositioned without damage to either thePBCT
or the ( X ) and UTAH DEPARTMENT specifically cbo the type of PRODUCT because UTAH
DEPARTMENT would be able to move it as needed wherplanned PROJECT commenced. Utah Admin.
Rule R865-19S-58 (2002) clarifies when items becmoerporated into the real property or remain thleg
personal property. Additionally, considering thefactors listed by the Court Mickerson Pumpt 522, itis
apparent that the PRODUCT As remained tangibleopatproperty. Applying thilickerson Pumpest to
the facts in this matter the Commission finds thikoWing: 1) the PRODUCT is removable without haom
the PRODUCT or the ( X ); 2) the PRODUCT washaf type that may be used at different locationth&)
parties contemplated that the PRODUCTSs would beeti@nd individual damaged PRODUCTs would be
replaced; 4) the primary focus of the transactias e acquisition of the PRODUCTS as indicatetthéyact
that the cost charged for the positioning of theOBRICTs was a fraction of the cost for the PRODUCTSs
themselves; 5)UTAH DEPARTMENT could have positiotieel PRODUCTSs or had someone else perform
this work; and 6) the contract itself was not dspwee of this issue.

Our decision in this matter is also supported bpgiples of sound administration and
compliance. The Division’s position would esselhfia¢quire a contractor or supplier, such as Fsti, to
discern the UTAH DEPARTMENT's intent for particuRRODUCTSs on particular projects. PRODUCT Bs,
though not the subject of this appeal, are useahéory of the same purposes as PRODUCT As. Theysre
used for ( WORDS REMOVED ). Thus, there are msityations where the Division would presumably
agree that PRODUCT Bs remain tangible personalgstppUnder the Division’s rationale, however, ohi

particular PRODUCT Bs are tangible personal prgpentd which become real property may vary within a
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single contract and may even vary over the couraecontract, even though there is no differengaraduct
itself or its method of attachment to the ( XTax treatment would vary as the purchaser’s irtleanges. In
our view, it enhances tax compliance and sound ridtration to find that PRODUCT B are always tamgib
personal property and that PRODUCT C are alwaypreaerty. PRODUCT A are more akin to PRODUCT
B, both in use, structure, and method of attachméhtis, they should be treated as personal psogevtell,
as long as their method of placement is consistéhtthe methods used in this case.

The Commission next considers Respondent’s argumegdrding the second set of
transactions in this matter, Petitioner’s saldhefcompleted PRODUCT to the purchaser. Respoadguns
if the PRODUCT A remained tangible personal propehten Petitioner should have collected and reerhit
to the state sales tax when it sold the PRODUGHRa@urchaser, or provided an exemption certificatesre
was considerable discussion between the partieghether the purchaser of the PRODUCT A was UTAH
DEPARTMENT, or whether the purchaser was THE SUBCBKNCT. Utah Admin. Rule R865-19S-91
clarifies that when the government entity makesract payment to the vendor for the tangible peaton
property or services, the sales is made to thergovent entity. In this case, although Petitiondidzliver the
PRODUCTSs directly to UTAH DEPARTMENT, UTAH DEPARTMET did not pay Petitioner for the
PRODUCTS. The PRODUCTS were part of a generalraontwith THE SUBCONTRACT. THE
SUBCONTRACT subcontracted for the PRODUCTS fromiteer and THE SUBCONTRACT paid
Petitioner for the PRODUCTS.

However, whether the purchaser was UTAH DEPARTMENThe purchaser was THE
SUBCONTRACT is immaterial to the refund requestibethe Commission. If the transaction for the sél
the completed PRODUCTS was between Petitioner &ittl SUBCONTRACT it would exempt from sales

tax as a purchase for resale pursuant to Utah Sede59-12-104(26) (2002). If the transactiontersale of
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the completed PRODUCTS had been between Petittomte TAH DEPARTMENT it would be exempt as a
sale to the state, its institutions or politicabgivisions pursuant to Utah Code Sec. 59-12-104@92).

Respondent argues that Petitioner should not beadl to claim a refund because Petitioner
has not provided exemption certificates acceptabRespondent. On the first set of transactionisiéresr
paid sales tax at the time it purchased the mégerather than provide exemption certificatehvendors
and request that the transactions be treated deepurchases. For the second set of transactiamen
Petitioner delivered the PRODUCT A and receivedpayt, Petitioner did not obtain an exemption destié
from THE SUBCONTRACT or UTAH DEPARTMENT and did ncbllect sales tax on the transaction. At
the time these transactions occurred Petitionetreated them essentially as they should haveetieat item
of tangible personal property that Petitioner ithstband converted to real property. Later, twargafter the
period at issue, Petitioner did obtain an exemptiertificate from UTAH DEPARTMENT. Respondent
argues that Petitioner’s failure to treat thesgioal transactions correctly for tax purposes aaiiting
exemption certificates at the time of the transextiprecludes Petitioner from being able to ol#aefund of
the taxes overpaid.

The Commission disagrees with Respondent omptiig. Utah Code Sec. 59-12-110(2)(e)
provides that taxpayers may request a refund ebtaxerpaid and specifically refers to this sitrativhere the
sales were exempt from sales and use tax undeiQdtdd Sec. 59-12-104. Petitioner may requestiadef
the transaction was exempt from tax as long asdtpgest is filed within the statutory period.

Considering the argument that Petitioner is ntitled to the refund because it did not obtain
appropriate exemption certificates at the timénefttansactions, Utah Admin. Rule R865-19S-2372B)P)
contemplates that the taxpayer can support itencthat a sale was for resale or otherwise exemibt wi

evidence other than an exemption certificate.
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In the case before the Commission there is nmdhdispute regarding the transactions
themselves. All the PRODUCT at issue was delivesddTAH DEPARTMENT. THE SUBCONTRACT
paid for all the PRODUCT. The contracts establisiv much PRODUCT was delivered. The invoices
indicate how much material went into the constarctof the PRODUCT at issue. This matter is
distinguishable from the more typical audit sitaativhere a retailer had a stockpile of goods tlea¢wold to
numerous buyers, some of them exempt and some otemption certificates and other specific
documentation tying the exemption to the particitems sold is necessary. In this matter all & th
PRODUCT A at issue was sold to one entity and afbexexempt transactions. Respondent did not ¢heain
some of this PRODUCT was sold to other purchasersdid Respondent refute that all the PRODUCT was
delivered to UTAH DEPARTMENT, but paid for by THEUJBCONTRACT. Respondent argues for a
different legal conclusion from facts that are motdispute. However, the Commission concludes that
Petitioner has submitted sufficient evidence armlid@entation to support its contention in this nrdtiat its
purchase of materials and subsequent sales oRBEBRICT were exempt from sales and use tax pursaant
Utah Code Sec. 59-12-104.

DECISION AND ORDER

Based upon the foregoing, the Tax Commission ordespondent to issue to Petitioner a
refund of sales tax paid in the principal amours$$$$. It is so ordered.

DATED this day of 200y7.

Jane Phan
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION:

The Commission has reviewed this case and the sigded concur in this decision.
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DATED this day of 2007.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

Notice of Appeal Rights. You have twenty (20) days after the date of thider to file a Request for
Reconsideration with the Tax Commission Appealst garsuant to Utah Code Ann. Sec. 63-46b-13. A
Request for Reconsideration must allege newly dies@al evidence or a mistake of law or fact. If gounot

file a Request for Reconsideration with the Cominigshis order constitutes final agency actionuYave
thirty (30) days after the date of this order toque judicial review of this order in accordancthitah Code
Sec. 59-1-601 et seq. and 63-46b-13 et seq.

JKP/05-1035.fof
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